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1 Introduction

Background

The final legislative texts of Directive 2014/65/EU* (MIFID II) and Regulation (EU) No 600/2014->
(MiFIR) were approved by the European Parliament on 15 April 2014 and by the European
Council on 13 May 2014. The two texts were published in the Official Journal on 12 June 2014
and entered into force on the twentieth day following this publication —i.e. 2 July 2014.

Many of the obligations under MiFID Il and MiFIR were further specified in the Commission
Delegated Directive: and two Commission Delegated Regulations* s, as well as regulatory and
implementing technical standards developed by the European Securities and Markets
Authority (ESMA).

MIFID 1l and MiFIR, together with the Commission delegated acts as well as regulatory and
implementing technical standards will be applicable from 3 January 2018.

Purpose

The purpose of this document is to promote common supervisory approaches and practices in
the application of MIiFID 1l and MIFIR in relation to market structures topics. It provides
responses to questions posed by the general public, market participants and competent
authorities in relation to the practical application of MiFID Il and MiFIR.

The content of this document is aimed at competent authorities and firms by providing clarity
on the application of the MiFID Il and MiFIR requirements.

The content of this document is not exhaustive and it does not constitute new policy.

Status

The question and answer (Q&A) mechanism is a practical convergence tool used to promote
common supervisory approaches and practices under Article 29(2) of the ESMA Regulatione.

! Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments and
amending Directive 2002/92/EC and Directive 2011/61/EU.

2 Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments
and amending Regulation (EU) NO 648/2012.

8 Commission Delegated Directive (EU) 2017/593 of 7 April 2016 supplementing Directive 2014/65/EU of the European Parliament
and of the Council with regard to safeguarding of financial instruments and funds belonging to clients, product governance
obligations and the rules applicable to the provision or reception of fees, commissions or any monetary or non-monetary benefits
(0J L 87,31.3.2017, p. 500-517).

4 Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council as regards organisational requirements and operating conditions for investment firms and defined
terms for the purposes of that Directive (OJ L 87, 31.3.2017, p. 1-83).

5 Commission Delegated Regulation (EU) 2017/567 of 18 May 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council with regard to definitions, transparency, portfolio compression and supervisory measures on product
intervention and positions (OJ L 87, 31.3.2017, p. 90-116).

5 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing
Commission Decision 2009/77/EC Regulation (OJ L 331, 15.12.2010, p. 84).
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Due to the nature of Q&As, formal consultation on the draft answers is considered
unnecessary. However, even if Q&As are not formally consulted on, ESMA may check them
with representatives of ESMA’s Securities and Markets Stakeholder Group, the relevant

Standing Committees’ Consultative Working Group or, where specific expertise is needed, with
other external parties.

ESMA will periodically review these Q&As on a regular basis to update them where required
and to identify if, in a certain area, there is a need to convert some of the material into ESMA
Guidelines and recommendations. In such cases, the procedures foreseen under Article 16 of
the ESMA Regulation will be followed.

The Q&As in this document cover only activities of EU investment firms in the EU, unless
specifically mentioned otherwise. Third country related issues, and in particular the treatment
of non-EU branches of EU investment firms, will be addressed in a dedicated third country
section.

Questions and answers

This document is intended to be continually edited and updated as and when new questions
are received. The date on which each section was last amended is included for ease of
reference.

13
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2 Data disaggregation [Last update: 18/11/2016]

Question 1 [Last update: 18/11/2016]

Will disaggregation be required at the level of the market operator or at the level of each trading
venue?

Answer 1

Disaggregation is required at the level of each trading venue for which the market operator or
investment firm operating a trading venue has received a specific authorisation under MiFID
1.

Question 2 [Last update: 18/11/2016]

Article 1 of RTS 14’ states that market operators and investment firms operating a trading
venue shall provide disaggregated data “on request”. Who would be entitled to make such
requests? What constitutes a request in this context? How quickly do market operators and
investment firms operating a trading venue need to respond to a request for unbundled data?

Answer 2

MIFIR requires the relevant data to be made available “to the public” in disaggregated form on
reasonable commercial terms. As such, any individual or entity (whether or not a user of the
trading venue) could make a request for disaggregated data and the market operator or
investment firm operating a trading venue has to provide the commercial terms to acquire the
disaggregated data.

As part of those commercial terms and to effectively provide access to the arrangements
employed for making public the information referred to in Articles 3, 4 and 6 to 11 of MiFIR, the
market operator or investment firm operating a trading venue may impose non-discriminatory
technical requirements on clients.

The request for disaggregated data could be in any format provided it clearly expresses a
request for the disaggregated data. For the avoidance of doubt, market operators and
investment firms operating a trading venue do not need to make disaggregated data available
unless they have received a request to do so.

Market operators and investment firms operating a trading venue should respond to requests
for disaggregated data as quickly as practicable. The response should not be slower than to a

7 Commission Delegated Regulation (EU) 2017/572 of 2 June 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council with regard to regulatory technical standards on the specification of the offering of pre-and post-
trade data and the level of disaggregation of data (OJ L 87, 31.3.2017, p. 142-144).
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request for non-disaggregated data. Market operators and investment firms operating a trading
venue should reply to requests falling in the same category within the same time frame.

Question 3 [Last update: 18/11/2016]

Article 1(1)(b) of RTS 14 requires disaggregation by country of issue for shares. How should
“country of issue” be interpreted? Is this also required for non-EU countries?

Answer 3

Country of issue should be interpreted as the home Member State of the issuer, as defined in
Article 2(1)(i) of the Transparency Directives, including where the issuer is incorporated in a
third country.

8 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the harmonisation of
transparency requirements in relation to information about issuers whose securities are admitted to trading on a regulated market
and amending Directive 2001/34/EC.
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3 Direct Electronic Access (DEA) and algorithmic trading
[Last update: 05/12/2019]

Question 1 [Last update: 19/12/2016]
Does a simple algorithm qualify as algorithmic trading?
Answer 1

Yes. The fact that a person or firm undertakes trading activity by means of an algorithm which
includes a small number of processes (e.g. makes quotes that replicate the prices made by a
trading venue) does not disqualify the firm running such algorithm from being engaged in
algorithmic trading.

Question 2 [Last update: 19/12/2016]

If an investment firm (firm A) merely transmits a client’s order for execution to another
investment firm (firm B) who uses algorithmic trading, is investment firm A engaged in
algorithmic trading?

Answer 2

No. The transmission of an order for execution to another investment firm without performing
any algorithmic trading activity is not algorithmic trading.

Question 3 [Last update: 19/12/2016]

Can a functionality be considered as an Automated Order Router (AOR) if it submits the same
order to several trading venues? Would that qualify as algorithmic trading?

Answer 3

According to Recital 22 of Commission Delegated Regulation (EU) 2017/565°, an AOR is
characterized by only determining the trading venue or trading venues to which the order has
to be sent without changing any other parameter of the order (including modifying the size of
the order by “slicing” it into “child” orders). In case the same unmodified order is sent to several
trading venues to ensure execution and it is executed in one of these venues, the functionality

9 Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council as regards organisational requirements and operating conditions for investment firms and defined
terms for the purposes of that Directive (OJ L 87, 31.3.2017, p. 1-83).

16
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can also cancel the unexecuted orders in the other venues without qualifying as algorithmic
trading.

Question 4 [Last update: 31/01/2017]

Do the references to ‘market makers’in MiFID Il Article 2(1)(d)(i) and Article 2(1)(j) cover those
market makers as defined under MIFID Il Article 4(1)(7) or those firms engaged in a market
making agreement according to Article 17(4) of MiFID 11?

Answer 4

The reference to market makers’ in MiFID Il Article 2(1)(d)(i) and Article 2(1)(j) covers both
firms engaged in a market making agreement according to Article 17(4) of MiFID Il and other
market makers covered by Article 4(1)(7) of MiFID II.

Question 5 [Last update: 03/04/2017]

How should the identification and authorisation take place for those firms applying a High-
Frequency Trading (HFT) technique?

Answer 5

The mechanics of identifying whether a firm is deemed to be applying a HFT technique are
detailed in Article 19 of Commission Delegated Regulation (EU) 2017/565. Firms should review
their trading activities at least on a monthly basis to self-assess whether an authorisation
requirement has been triggered over the course of the period in question. Upon request,
trading venues must provide their members, participants or clients with an estimate of the
average number of messages per second two weeks after the end of each calendar month.
For this purpose, trading venues should only include messages generated by algorithmic
trading activity as identified by the member, participant or client.

However, the onus remains on firms to ensure that the estimates provided by the trading
venues accurately reflect their actual trading activity (and in particular that it only takes into
account proprietary algorithmic trading activity on liquid instruments excluding, in the case of
DEA providers, messages sent by DEA clients using the firm’s code).

Where a firm engages in HFT (as described above) and is not authorised as an investment
firm under MIFID II, the firm is required to immediately seek authorisation as required under
Article 2(1)(d)(iii) of MiFID II.

ESMA reminds that any firm engaged in algorithmic trading (including HFT) has to notify this
circumstance to the national competent authority of its home Member State and to the national
competent authorities of the trading venues at which it engages in algorithmic trading as
member or participant.

17
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Question 6 [Last update: 03/04/2017]
Can DEA users be identified as applying a HFT technique?
Answer 6

Yes. As clarified under Recital 20 of Commission Delegated Regulation (EU) 2017/565, DEA
users may be classified as HFTs if they meet the conditions set out under Article 4(1)(40) of
MIFID Il and Article 19 Commission Delegated Regulation (EU) 2017/565.

In order to assess whether a DEA user meets the applicable message thresholds, firms
accessing trading venues through DEA may contact their DEA provider which is obliged to
record the data relating to the orders submitted, including modifications and cancellations
under Article 21(5) of RTS 6.

However, the onus remains on investment firms to ensure that the estimates provided by the
DEA providers accurately reflect their actual trading activity (and in particular that it only takes
into account proprietary trading activity on liquid instruments excluding, in the case of DEA
users sub-delegating the DEA provider’s code, messages sent by their own DEA clients).

Question 7 [Last update: 03/04/2017]

When would an investment firm using only algorithms which draw human traders’ attention to
trading opportunities qualify as engaged in algorithmic trading?

Answer 7

The use of algorithms which only serve to inform a trader of a particular investment opportunity
is not considered as algorithmic trading, provided that the execution is not algorithmic.

Question 8 [Last update: 03/04/2017]

Does the MIFID Il obligation relating to algorithmic trading apply to electronic OTC trading?
Are algorithms that provide quotes/orders to customers subject to the requirements set out in
MiFID 11?

Answer 8

10 Commission Delegated Regulation (EU) 2017/589 of 19 July 2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council with regard to regulatory technical standards specifying the organisational requirements of
investment firms engaged in algorithmic trading (OJ L 87, 31.3.2017, p. 417-448).
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Article 17 of MiFID Il covers the trading activity that takes place on a trading venue. Therefore,
OTC trading activity, such as the generation of quotes sent bilaterally to clients is not covered
by the provisions in Article 17 of MIiFID Il (and any further requirements thereof).

Question 9 [Last update: 03/04/2017]

Please explain what is meant by Article 17(3) of RTS 6 which requires investment firms to
“reconcile” their own electronic logs with information about their outstanding orders and risk
exposures as provided by the trading venues to which they send orders, their brokers or DEA
providers, their clearing members or CCP, their data providers or other relevant business
partners?

Answer 9

The goal of post-trade controls is mainly to enable firms engaged in algorithmic trading to
undertake appropriate management of their market and credit risk. To that end, and in order
to make sure that post-trade controls are based on reliable information, Article 17(3) of RTS 6
requires investment firms to reconcile their own electronic logs with information about their
outstanding orders and risk exposures as provided by external parties. This should be
understood as an obligation to compare the trading activity’s reports generated by the
investment firm itself with reports from other external sources. This should contribute in
particular to:

a) Early detection of any discrepancy between the different data sources and mitigation
of errors and malfunctions;

b) Accurate calculation of the firm’s actual exposure (in particular, where it accesses
different multiple trading systems and/or brokers) and the timely generation of
adequate alerts before the position and loss limits set out by the firm have been
breached.

Question 10 [Last update: 03/04/2017]

Are firms required to store market data in order to fulfil the requirements contained in Article
13(7) of RTS 6 regarding the replay functionality of surveillance systems?

Answer 10

Under Article 13(1) of RTS 6, investment firms engaged in algorithmic trading are obliged to
have in place monitoring systems capable of generating operable alerts to indicate potential
market abuse. To that end, firms have to take into account not only their own message, order
flow and transaction records but also information from other sources (trading venues, brokers,
clearing members, CCPs, data providers, relevant business partners and so forth) which

19
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constitute not only the input used to generate messages but also the context of the trading
activity.

Under Article 13 of RTS 6 there is no obligation to store internally all the information from other
sources as long as it is possible to retrieve that information to operate the replay function.

Those operable alerts may lead to the submission to the national competent authority of a
Suspicious Transaction or Order Report (STOR) under the Market Abuse Regulation (MAR).
In particular, Article 5(3) of Commission Delegated Regulation (EU) 2016/957* prescribes that
the information submitted as part of a STOR has to be based on facts and analysis, taking into
account all information available to them. Additionally, there is an obligation to maintain for a
period of five years the information documenting the analysis carried out with regard to orders
and transactions that could constitute market abuse which have been examined and the
reasons for submitting or not submitting a STOR. That information shall be provided to the
competent authority upon request (Article 3(8) of Commission Delegated Regulation (EU)
2016/957).

Question 11 [Last update: 03/04/2017]

Article 20 of Commission Delegated Regulation (EU) 2017/565 further clarifies the definition
of direct electronic access as per Article 4(1)(41) of MiFID Il by stating that persons shall be
considered not capable of electronically transmitting orders relating to a financial instrument
directly to a trading venue in accordance with Article 4(1)(41) of MiFID Il where that person
cannot exercise discretion regarding the exact fraction of a second of order entry and the
lifetime of the order within that timeframe. What does “exercise discretion regarding the exact
fraction of a second” mean?

Answer 11

One of the benefits of accessing a trading venue by DEA is in the ability of the firm submitting
the order to exercise greater control over the timing of order submission. The use of DEA
without passing through appropriate control filters of the provider of DEA and those of the
trading venue, is not permitted under MiFID Il. Such filters add minimal, but a finite amount of
delay to the order reaching the matching engine of the trading venue and as such some may
preclude the possibility of a firm submitting such an order to exercise discretion regarding the
exact fraction of a second.

However, the phrase in question should be construed as whether the DEA user in question is
able to exercise discretion regarding the exact fraction of a second in sending an order, not

11 Regulation (EU) 596/2014 f the European Parliament and of the Council of 16 April 2014 on market abuse (market abuse
regulation) and repealing Directive 2003/6/EC of the European Parliament and of the Council and Commission Directives
2003/124/EC, 2003/125/EC and 2004/72/EC (OJ L 173, 12.6.2014, p. 1-61)

2. Commission Delegated Regulation (EU) 2016/957 of 9 March 2016 supplementing Regulation (EU) No 596/2014 of the
European Parliament and of the Council with regard to regulatory technical standards for the appropriate arrangements, systems
and procedures as well as notification templates to be used for preventing, detecting and reporting abusive practices or suspicious
orders or transactions (OJ L 160, 17.6.2016, p. 1-14).
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the exact timing of an order reaching the matching engine. This is a natural interpretation given
that current network routing technology cannot provide certainty for a message to reach its
destination with the precision of “exact fraction of a second”.

Question 12 [Last update: 31/05/2017]

What is meant by “continuous” assessment and monitoring of market and credit risk in Article
17(2) of RTS 6 which relates to investment firms’ post trade controls?

Answer 12

Article 17(2) of RTS 6 includes as part of the post-trade controls that investment firms engaged
in algorithmic trading must have in place the ‘continuous assessment and monitoring of market
and credit risk of the investment firm in terms of effective exposure’.

Since there is no requirement to operate this continuous assessment in real-time on an
ongoing basis, intraday and/or end of day checks as appropriate can be carried out at entity
level. However, it is noted that the investment firm must have the capability to calculate in real
time if necessary and on the basis of the information that it has: a) its outstanding exposure;
b) the outstanding exposure of each of its traders and c) the outstanding exposure of clients
(Article 17(3) RTS 6).

ESMA notes that for that purpose, the reconciliation of the firm’s own records with those
provided by trading venues, clearing members, central counterparties, brokers, DEA providers
or any other business partners must be made in real time when those counterparties provide
the information in real time.

Question 13 [Last update: 07/07/2017]

Does the format established for the record-keeping obligations of HFT firms established in RTS
6 apply to their non-algorithmic trading desks?

Answer 13

In addition to the general obligation of investment firms to maintain records of all orders and
transactions in financial instruments under Article 25 of MIFIR, Article 17(2) of MIFID Il
establishes the obligation of investment firms engaged in HFT “to store in an approved form
accurate and time sequenced records of all its placed orders, including cancellations of orders,
executed orders and quotations on trading venues”.

For investment firms simultaneously engaging in HFT and non-HFT activities there are two
formats that have to be considered:
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e The format established in Annex 2 of RTS 6 has to be used to record the messaging
activity related to activity using HFT technique. ESMA considers that ‘activity using HFT
technique’ only includes the algorithmic proprietary trading activity of the firm on a

trading venue with respect to any liquid instruments (see Article 19 of Commission
Delegated Regulation (EU) 2017/565).

With respect of the timestamping of those records (see fields 23 and 24 of table 3 of
Annex Il of RTS 6), the activity using HFT technigue has to be timestamped within 1
microsecond or better (Table 2 of Annex to RTS 25, to which RTS 6 cross-refers).

e Non-HFT activity has to be recorded under the format established by Commission
Delegated Regulation (EU) 2017/565. However, nothing prevents these investment
firms from using Annex 2 of RTS 6 to record their non-HFT trading activity if their NCA
SO agrees.

ESMA reminds that all other non-HFT algorithmic trading activity should be
timestamped in one millisecond or better as provided for under ‘any other trading
activity’ as specified in Table 2 of the Annex of RTS 25, to which Commission
Delegated Regulation (EU) 2017/565 cross-refers.

Question 14 [Last update: 07/07/2017]

Article 2(2) of Commission Delegated Regulation (EU) 2017/582 (RTS 26) requires trading
venues to provide tools to ensure pre-execution screening on an order-by-order basis by each
clearing member of the limits set and maintained by that clearing member for its client pursuant
to RTS 6. Which specific provision of RTS 6 is the reference to limits in Article 2(2) of RTS 26
referring to?

Answer 14

The reference made to RTS 6 in Article 2(2) of RTS 26 is referring to Article 26 of RTS 6.

Question 15 [Last update: 07/07/2017]

Article 2(1) of RTS 26 provides an exemption from pre-trade, order-by-order checking for on-
venue traded cleared derivatives if certain conditions are met. When this exemption applies to
clearing members, does it also exempt clearing members from the requirement under Article
26(2) of RTS 6 to have “appropriate pre-trade and post-trade procedures for managing the risk
of breaches of position limits”?

Answer 15

General clearing members and trading venues are not required to subject client orders for
cleared derivative transactions on a trading venue to the relevant pre-trade checks required
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under RTS 26 where the conditions set out in Article 2(1) of RTS 26 are met. However,
pursuant to Article 26(2) of RTS 6, they should have other pre-trade procedures to manage

the risk of breaches of position limits by their clients, by way of appropriate margining practice
and other means.

Question 16 [Last update: 07/07/2017]

Does the ‘kill functionality’ require having to integrate different systems in-house using a
software approach so that a single button can cancel all orders in all asset classes for all house
trading and client trading?

Answer 16

The requirement for an investment firm to have a kill functionality pursuant to Article 12 of RTS
6 obliges the firm to have the ability as an emergency measure to immediately pull any or all
outstanding orders from any or all trading venues. ESMA considers that effective Kkill
functionality is essential for ensuring adequate risk management and safeguarding of the
orderly functioning of the market, given the risks to which algorithmic trading firms are exposed,
in particular in situations where an algorithm is not behaving as expected.

In practical terms, this does not create an obligation for all systems connecting the firm to
different trading venues to be implemented through a single unified piece of software, in
particular when the investment firm comprises different trading systems. The functionality can
comprise both procedures and switches that should be adjusted to the characteristics of the
systems operated by the investment firm. For instance, when there is a unified system, a button
could be set at the highest level of the system, with adequate and gradual procedures so as
to limit risks of disorderly markets conditions. In any case, a single decision of the investment
firm should be able to result in an immediate withdrawal of all orders or any subset of them.

Question 17 [Last update: 07/07/2017]

Under Article 3(2)(a) of Commission Delegated Regulation (EU) 2017/580 (RTS 24), there is
a requirement to flag orders submitted to a trading venue “as part of a market making strategy
pursuant to Articles 17 and 48 of [MiFID 1]”. Should a firm start flagging orders when it decides
to submit orders with a view to make markets in a particular instrument, or only when it
concludes a formal agreement with the trading venue subsequent to triggering such an
obligation under Article 1 of Commission Delegated Regulation (EU) 2017/578 (RTS 8)?

Answer 17

The primary purpose of flagging as required under Article 3(2)(a) of RTS 24 is to enable
efficient detection of market manipulation by distinguishing the order flow from an investment
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firm based on pre-determined terms established by the issuer or the trading venue from the
order flow of the investment firm acting at its own discretion (see Recital 6 of RTS 24).

ESMA therefore expects that only those orders submitted to a trading venue as part of a market
making strategy subsequent to the conclusion of a market making agreement with the relevant
trading venue should be flagged as such in field 8 as designated in Table 2 of the Annex of
RTS 24. The same applies to field 3 of Table 3 of Annex Il of RTS 6.

Question 18 [Last update: 07/07/2017]

Could trading venues set out different OTRs for different types of market participants (e.qg. firms
engaged in a market making scheme)?

Answer 18

As clarified by Recital 3 of Commission Delegated Regulation (EU) 2017/566 (RTS 9) trading
venues may set the maximum ratio of unexecuted orders to transactions at the level they
consider appropriate to prevent excessive volatility in the financial instrument concerned.

Nothing prevents trading venues from setting the limits on the basis of the different categories
of market participants that operate in their systems. In particular, trading venues may
determine a specific limit ratio for members or participants subject to market making obligations
under a written agreement (Article 17(2) of MIFID II) or a market making scheme (Article
48(2)(b) of MIFID II).

The ratio limiting the number of unexecuted orders to transactions should be set in compliance
with the objective of Article 48 of MiFID Il and supported by statistical analysis of the activity
of the different categories of members or participants and the liquidity of the instruments in
which they operate.

Question 19 [Last update: 07/07/2017]

In terms of the Order to Trade Ratio (OTR), how should a trading venue tackle cases where a
market participant has executed no trades after the submission of a high number of orders?

Answer 19

RTS 9 describes the methodology to calculate the actual OTR incurred by each member or
participant of a trading venue using a fraction. In case there have been no trades, a strict
application of the proposed methodology is not possible since one cannot divide by zero.

ESMA is of the view that trading venues should consider that the maximum OTR has been
breached if the orders submitted without executing one single transaction surpassed the
maximum authorised number of orders that can be sent for one transaction being executed.
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For instance if the maximum OTR set by the trading is 10, members or participants should not
sent more than 10 orders without executing one transaction.

Question 20 [Last update: 07/07/2017]

Article 1(2)(d) of RTS 8 establishes that quotes shall be deemed to have competitive prices
where they are posted at or within the maximum bid-ask range set by the trading venue. Does
this mean that trading venues have to have published maximum bid-ask ranges for all
instruments traded on their venues or only for the instruments on which they have a market
making scheme in place?

Answer 20

There are two different obligations when an investment firm is pursuing a market making
strategy in trading venues allowing or enabling algorithmic trading through their systems:

a) There is a generic obligation, not restricted to specific financial instruments, for trading
venues to sign written market making agreements with all investment firms pursuing a
market making strategy on their systems (Article 48(2) and Article 17(3) and (4) of
MiIFID II) when the circumstances described in Article 1(2) of RTS 8 are met; and

b) Trading venues must have market making schemes in place only with respect to the
instruments listed in Article 5 of RTS 8.

In order for investment firms to assess whether they are posting competitive prices on a trading
venue and may therefore potentially qualify as engaging into a market making strategy, and
have to enter into a market making agreement, trading venues enabling or allowing algorithmic
trading through their systems must make public a maximum bid-ask range for each financial
instrument they made available for trading.

ESMA notes that trading venues may group financial instruments when setting the maximum
bid-ask spread for these purposes.

Question 21 [Last update: 07/07/2017]
Under which circumstances a trading venue may cancel, vary or correct a transaction?
Answer 21

Trading venues enabling or allowing algorithmic trading through their systems shall be able to
cancel or revoke transactions in case of malfunctioning of the trading venue’s mechanisms to
manage volatility or of the trading system in the context of disorderly trading conditions,
according to Article 18 of RTS 7.
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However, Article 47(1)(d) of MiFID Il also establishes the general organisational requirement
for all trading venues “to have transparent and non-discriminatory rules and procedures that
provide for fair and orderly trading and establish objective criteria for the efficient execution of
orders”. Therefore, the rulebook of a trading venue may foresee other exceptional situations

in which transactions might be cancelled provided that those situations are transparent and
non-discriminatory.

Question 22 [Last update: 03/10/2017]

Are the suitability checks and controls a DEA provider should perform on clients using the
service also applicable in case of clients that are not investment firms authorised in the EU?
Where a DEA client extends its access to its own clients, is the DEA provider responsible for
the conduct of these sub-delegated clients?

Answer 22

Yes, the obligations that fall on a DEA provider as per Article 17(5) of MiFID Il and as specified
in RTS 6 apply regardless whether the client is an authorised EU investment firms or not. In
particular, the DEA provider retains responsibility for all clients accessing an EU trading venue
through its DEA, including the sub-delegated DEA clients, in relation to the requirements of
Article 17(5) of MiFID Il as well as provisions of Articles 19 to 23 of RTS 6.

In order to fulfil its responsibility, the DEA provider must have access to information on its DEA
clients, irrespective of DEA clients’ jurisdiction or their authorisation status. A DEA provider
may nhot provide services to its clients, including sub-delegated clients, unless all information
can be made available to the Competent Authority of the trading venue for its supervisory and
enforcement purposes.

The DEA provider should also clarify in the binding written agreement that the DEA service will
be suspended or withdrawn from the client if the provider is not satisfied that continued access
would be consistent with its rules and procedures for fair and orderly trading and market
integrity - this includes a situation where the client fails to supply a reasonable explanation for
a suspicious trading pattern or inappropriate trading behaviour that may involve market abuse.

Where a DEA sub-delegation is allowed, the DEA provider should require its DEA clients to
have a provision to enable the DEA provider to have access to information on their sub-
delegated clients’ trading activities for the express purpose of enabling the DEA provider to
provide information to the Competent Authority of the trading venue.

Furthermore, trading venues must observe Article 22(3) of RTS 7 when permitting sponsored
access, and where appropriate DMA, to their members and participants. TVs should clearly
state in their rules the circumstance in which the TV suspends or terminates the provision of
DEA, for example, where the conduct of a DEA client is reasonably suspected to be abusive.
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Question 24 [Last update: 15/11/2017]

Can DEA clients accessing an EU trading venue through sub-delegated DEA benefit from the
exemption offered under Article 2(1)(d) of MiFID II?

Answer 24

Article 2(1)(d) of MIFID Il exempts persons dealing on own account in financial instruments
from the requirement to be authorised as a MIFID investment firm. However, it also lists a set
of circumstances where such an exemption does not apply, including where such persons
have DEA to a trading venue.

Article 4(1)(41) of MiFID Il defines DEA as “an arrangement where a member or participant or
client of a trading venue permits a person to use its trading code so the person can
electronically transmit orders relating to a financial instrument directly to the trading venue”. A
person who directly interacts with the member to obtain the use of the trading code will be the
person granted permission under an arrangement. The DEA provider has direct knowledge of
that person’s use and must be taken to allow it; such a person (Tier 1 DEA client) therefore
should be understood to have DEA to a trading venue.

However, in some cases a DEA provider may allow a DEA user to sub-delegate the access
rights onto a third entity (Tier 2 DEA client). Unlike a Tier 1 DEA client who directly interacts
with the member to obtain the use of the trading code, a Tier 2 DEA client would, in most
cases, not technically be in possession of the trading code of a DEA provider. The trading code
is not passed down to the ultimate users of DEA, but only appended to the order message by
the DEA provider before being submitted to the trading venue. Therefore, ESMA does not
consider such Tier 2 DEA clients as having DEA for the purposes of Article 2(1)(d) of MiFID II.

ESMA notes that any risks posed by Tier 2 DEA clients are indirectly regulated through the
provisions of Article 17(5) of MiFID Il as well as Articles 22 and 23 of RTS 6.

In addition, Article 21(4) of RTS 6 requires the DEA providers to be able to identify the different
order flows from the beneficiaries of such sub-delegation without being required to know the
identity of the beneficiaries of such arrangement.

Question 25 [Last update: 15/11/2017]

Does a firm need to be authorised as an investment firm under MiFID Il to provide DEA to an
EU trading venue?

Answer 25

Yes, Article 48(7) of MIFID Il provides that trading venues should only permit a member or
participant to provide DEA “if they are investment firms authorised under [MIFID II] or credit
institution authorised under Directive 2013/36/EU”. Therefore, non-EU firms (including non-EU
firms licensed in an equivalent jurisdiction) or EU firms without a MiFID Il licence are not
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allowed to provide DEA to their clients. This applies regardless of where the clients using the
DEA service are located.

Question 26 [Last update: 04/10/2018]

Article 6 of RTS 8 requires trading venues to set the incentives and the requirements that must
be met by investment firms in order to access those incentives under stressed market
conditions, taking into account the additional risks. What are the types of incentives to be
provided under stressed market conditions by the trading venues to comply with this
requirement?

Answer 26

RTS 8 sets forth an obligation for trading venues to provide incentives to market makers
“effectively contributing to liquidity provision under stressed market conditions” (Recital 8 of
RTS 8). To this end, the market making schemes should “clearly indicate the conditions for
accessing incentives and should take into account the effective contribution to the liquidity in
the trading venue measured in terms of presence, size and spread by the participants in the
schemes” (Recital 9 of RTS 8).

On the basis of the individual trading system, trading venues still have the ability to adjust their
scheme of incentives, which may well be of a “monetary” or “non-monetary” nature as long as
they effectively support trading and provision of liquidity to the market on a regular and
predictable basis and in particular when it is the most volatile.

In particular, trading venues should not induce market makers to leave an already depleted
market or to privilege normal market conditions over stressed ones. This means that those
schemes where an incentive is given to all market makers regardless of whether they
effectively meet the requirements in terms of presence, size and spread set by the trading
venues under stressed market conditions would not comply with RTS 8 obligations.

Similarly, trading venues can impose different market making quoting obligations during
normal and stressed markets, provided that they should always be bound by Article 2(1)(b) of
RTS 8. In this regard, relaxation of market making obligations should not be construed as an
incentive.

Question 27 [Last update: 04/10/2018]
In the context of RTS 9, which is the order-counting methodology for bulk quotes?
Answer 27

A bulk quote is a bundle of multiple quotes, possibly on several financial instruments. As per
Article 3 of RTS 9, where the methodology for counting orders for a specific order type is not
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detailed, the trading venue “shall count the messages in accordance with the general system
behind the methodology outlined and on the basis of the most similar order type appearing in
the Annex”. According to the methodology in RTS 9, calculations should be performed at the
level of each financial instrument and, furthermore, the Annex specifies that each quote should
be counted as two orders (one for the buy side and one for the sell side). Accordingly, each

order/quote sent within a bulk quote, should be treated individually and be counted as specified
in the Annex of RTS 9.

Question 28 [Last update: 04/10/2018]

Do the provisions of Article 17(6) of MiFID Il and of Chapter IV of RTS 6 apply to all general
clearing members or only to those clearing members having algorithmic traders as clients?

Answer 28

Article 17(6) of MiFID Il targets investment firms acting as general clearing members, without
mentioning algorithmic trading nor restricting the scope to those clearing members having
algorithmic traders as clients. Therefore, Article 17(6) shoul