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1 Introduction

Background

The final legislative texts of Directive 2014/65/EU* (MIFID II) and Regulation (EU) No 600/2014->
(MiFIR) were approved by the European Parliament on 15 April 2014 and by the European
Council on 13 May 2014. The two texts were published in the Official Journal on 12 June 2014
and entered into force on the twentieth day following this publication —i.e. 2 July 2014.

Many of the obligations under MiFID Il and MiFIR were further specified in the Commission
Delegated Directive: and two Commission Delegated Regulations* s, as well as regulatory and
implementing technical standards developed by the European Securities and Markets
Authority (ESMA).

MIFID 1l and MiFIR, together with the Commission delegated acts as well as regulatory and
implementing technical standards will be applicable from 3 January 2018.

Purpose

The purpose of this document is to promote common supervisory approaches and practices in
the application of MiFID Il and MIFIR in relation to transparency topics. It provides responses
to questions posed by the general public, market participants and competent authorities in
relation to the practical application of MiFID Il and MiFIR.

The content of this document is aimed at competent authorities and firms by providing clarity
on the application of the MiFID Il and MiFIR requirements.

The content of this document is not exhaustive and it does not constitute new policy.

Status

The question and answer (Q&A) mechanism is a practical convergence tool used to promote
common supervisory approaches and practices under Article 29(2) of the ESMA Regulatione.

! Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments and
amending Directive 2002/92/EC and Directive 2011/61/EU.

2 Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments
and amending Regulation (EU) NO 648/2012.

3 Commission Delegated Directive (EU) 2017/593 of 7 April 2016 supplementing Directive 2014/65/EU of the European Parliament
and of the Council with regard to safeguarding of financial instruments and funds belonging to clients, product governance
obligations and the rules applicable to the provision or reception of fees, commissions or any monetary or non-monetary benefits
(0J L 87,31.3.2017, p. 500-517).

4 Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council as regards organisational requirements and operating conditions for investment firms and defined
terms for the purposes of that Directive (OJ L 87, 31.3.2017, p. 1-83).

5 Commission Delegated Regulation (EU) 2017/567 of 18 May 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council with regard to definitions, transparency, portfolio compression and supervisory measures on product
intervention and positions (OJ L 87, 31.3.2017, p. 90-116).

5 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing
Commission Decision 2009/77/EC Regulation (OJ L 331, 15.12.2010, p. 84).

12
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Due to the nature of Q&As, formal consultation on the draft answers is considered
unnecessary. However, even if Q&As are not formally consulted on, ESMA may check them
with representatives of ESMA’s Securities and Markets Stakeholder Group, the relevant

Standing Committees’ Consultative Working Group or, where specific expertise is needed, with
other external parties.

ESMA will periodically review these Q&As on a regular basis to update them where required
and to identify if, in a certain area, there is a need to convert some of the material into ESMA
Guidelines and recommendations. In such cases, the procedures foreseen under Article 16 of
the ESMA Regulation will be followed.

The Q&As in this document cover only activities of EU investment firms in the EU, unless
specifically mentioned otherwise. Third country related issues, and in particular the treatment
of non-EU branches of EU investment firms, will be addressed in a dedicated third country
section.

Questions and answers

This document is intended to be continually edited and updated as and when new questions
are received. The date on which each section was last amended is included for ease of
reference.

13



2 General Q&As on transparency topics [Last update:
03/06/2019]

Question 1 [Last update: 03/04/2017]

Do trading venues have to make available their arrangements covering asset classes beyond
their current business?

Answer 1

No. Trading venues have to make available their arrangements for all asset classes for which
they provide services but not beyond.

Question 2 [Last update: 15/11/2017]

a) How are the flags specified in Table 4 of Annex | of RTS 17 and Table 3 of Annex Il of RTS
28 applied? Is it possible to combine flags?

b) How is the trade ID used in the case of aggregation of transactions?

c) Tables 3 and 4 of Annex | of RTS 1 and tables 2 and 3 of Annex Il of RTS 2 require the
publication of some information using text fields and 4-character codes that are not suitable
for binary digital feeds. How should trading venues and investment firms/ Approved
Publication Arrangements (APAS) ensure that transactions are published as close to real-
time as technically possible? Is it possible to transport and publish the real-time data via
digital feeds or does the data have to be transported and published in the reporting format
defined in Annex | of RTS 1 and Annex Il of RTS 27

Answer 2

a) As a general approach, flags should only be applied in case the circumstances described
in Table 4 of Annex 1 of RTS 1 or Table 3 of Annex Il of RTS 2 apply. Where none of the
specified circumstances apply, the transaction should be published without a flag.

The flags ‘CANC’ and ‘AMND’ apply in the same way for equity and non-equity instruments
as specified in Article 12(2) and (3) of RTS 1 and in Article 7(2) and (3) of RTS 2. The flags

7 Commission Delegated Regulation (EU) 2017/587 of 14 July 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council on markets in financial instruments with regard to regulatory technical standards on transparency
requirements for trading venues and investment firms in respect of shares, depositary receipts, exchange-traded funds, certificates
and other similar financial instruments and on transaction execution obligations in respect of certain shares on a trading venue or
by a systematic internaliser (OJ L 87, 31.3.2017, p. 387-410).

8 Commission Delegated Regulation (EU) 2017/583 of 14 July 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council on markets in financial instruments with regard to regulatory technical standards on transparency
requirements for trading venues and investment firms in respect of bonds, structured finance products, emission allowances and
derivatives (OJ L 87, 31.3.2017, p. 229-349).
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‘CANC’ and ‘AMND’ should not be used when publishing all the details of a transaction
after the lapse of the supplementary deferrals for non-equity instruments.

While some of the circumstances described in Table 4 of Annex 1 of RTS 1 or Table 3 of
Annex Il of RTS 2 are mutually exclusive, it is possible that several circumstances apply at
the same time, thereby requiring the use of more than one flag. Where a combination of
flags is possible, the flags should be reported separated by commas.

Equity flags specified in Table 4 of Annex 1 of RTS 1

Vi.

Descriptive flags: ‘BENC’, ‘ACTX’, ‘NPFT’, “TNCP’ and ‘SDIV’. They can be combined
with each other, with the exception of ACTX which cannot be combined with NPFT,
and with the flags under ii), iii), iv), v) and vi).

Post-trade flag: ‘LRGS’. The application of the deferred publication is an option and not
an obligation, therefore the ‘LRGS’ flag has to be used only in case of the effective use
of the deferred publication. It can be applied alone or in combination with the flags
under i), iii), iv), v) and vi)

Pre-trade waiver flags: ‘RFPT’, ‘NLIQ’, ‘OILQ’" and ‘PRIC’. Those flags should only be
used in case of the effective use of the reference price waiver or the negotiated
transaction waiver. Transactions benefitting from a LIS waiver are not flagged as such.
All pre-trade waivers flags are mutually exclusive. Pre-trade waiver flags can be
combined with the flags under i), ii) and iv),

Algorithmic trading flag: The ‘ALGO’ flag applies to transactions executed as a result
of an investment firm engaging in algorithmic trading as defined in Article 4(1)(39) of
MIFID II. The definition of algorithmic trading refers to generation of orders and not to
the execution of transactions. In case an order generated automatically by an algorithm
matches another order generated with human intervention and results in a transaction,
the regulated market or the MTF should report the transaction with the mentioned flag.
The flag can be combined with i), ii) and iii).

Flags related to Systematic Internalisers: ‘SIZE’, ‘ILQD’ and ‘RPRI’. They can be
combined among each other and with the flags under i), ii) and vi).

Flag related to reporting to APAs: ‘DUPL’. In accordance with Article 16(2) of RTS 13w
APAs should require reporting firms that intend to make public the transaction via more
than one APA to flag the original report for publication with ‘ORGN’, and all consecutive
duplicative reports concerning the same transaction sent to other APAs as ‘DUPL’. The
flag ‘ORGN’ is only used for the communication between the investment firm and the
APA that receives the original report. APAs are not expected to use ‘ORGN’ when
making a transaction public. However, in accordance with Article 16(1) of RTS 1 APAs
should always use the flag ‘DUPL’ where the published trade is a duplicate, that is the

9 ACTX should only be used when the buyer and the seller is the same investment firm acting on behalf of clients.

10 Commission Delegated Regulation (EU) 2017/571 of 2 June 2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council with regard to regulatory technical standards on the authorisation, organisational requirements and
the publication of transactions for data reporting services providers (OJ L 87, 31.3.2017, p. 126-141).
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transaction was flagged as ‘DUPL’ when the reporting firm sent it to the APA ‘for
publication. The flag can be combined with the equity flags under (i), (ii) and (v).

Non-equity flags specified in Table 3 of Annex Il of RTS 2

i. Descriptive flags: ‘BENC’, ‘ACTX':t and ‘NPFT’. Descriptive flags can be combined with
each other, with the exception of ACTX that cannot be combined with NPFT, as well
as with flags under ii) and iv).

ii. Post-trade deferral flags: LRGS’, ‘ILQD’ and ‘SIZE’. The application of the deferred
publication is an option and not an obligation. Post-trade deferral flags should only be
used in case of the effective use of the deferred publication. In case of the use of
supplementary deferrals under iv), these flags should be used after the supplementary
deferral period has lapsed and all the details of the transactions on an individual basis
are published. These flags can be combined among each other, except ‘LRGS’ +
‘SIZE’, and with flags under i), iii) and v).

iii. Package transaction flags: ‘TPAC’ and ‘XFPH’: These flags are mutually exclusive. In
case of the use of supplementary deferral under iv), these flags should be used after
the supplementary deferral period has lapsed and all the details of the transactions on
an individual basis are published. These flags can be combined with flags under i), ii)
and v).

iv. Supplementary deferral flags: ‘LMTF’, ‘DATF’, ‘VOLO’, ‘FWAF’, ’IDAF’, ‘VOLW’ and
‘COAF’. These flags are mutually exclusive. They cannot be combined with flags under
i), ii), iii) and v). For components of a package transactions, only the supplementary
deferrals providing for volume omission under Article 11(3)(a) and (b) of MiFIR should
be used. In case a package transaction benefitted from a deferral, all components
should use the applicable flags under ii) and iv) (except DATV, FWAF and IDAF)
regardless of whether those components would have qualified for such a deferral if they
had been traded outside a package.

v. Full details flags: ‘FULF’, ‘FULA’, ‘FULV’ and ‘FULJ’. They should be reported once the
deferral time period lapses and all the details of the transactions on an individual basis
are published. These flags are mutually exclusive and should be combined with the
post-trade deferral flags under ii). These flags can be combined with flags under i) and

ii).

11 ACTX should only be used when the buyer and the seller is the same investment firm acting on behalf of clients.
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Scheme of non-equity post-trade publication

hidden
information

1. Non-Equity Example: D+2 deferral (simple case Art. 8(1) of RTS 2 + Art. 11(1) of MiFIR)

Post-trade monitoring sequence (i.e. visualisation of a trading or data vendor screen)
|Trade Date Time of publication  Trading date and time  Identifier Price Venue ID  Price notation  Price Currency Quantity  Notional amount  Notional currency  Venue of publication ~ Transaction i Flags |
17/06/2016 11:00:54 ES000000000 100 XXYY Percentage EUR 30 30,000,000 EUR XXYY A12345

applicable flags according to Article 8(1) of RTS 2:
21/06/2016 no later than 19:00 17/06/16 -11:00:54 ES000000000 100 XXYY Percentage EUR 30 30,000,000 EUR XXYY A12345 LRGS or SIZE, ILQD, TPAC or XFPH

2. Non-Equity Example: ordinary D+2 deferral (publication of limited details art. 11(1(a)( .) of RTS 2+ Art. 11(3)(a) of MiFIR)

Post-trade monitoring sequence (i.e. visualisation of a trading or data vendor screen)

|Trade Date Time of publication  Trading date and Time _ Identifier Price Venue Identi Price notation  Currency Quantity Notional amount  Notional currency  Venue of publication  Transaction ic Flags
17/06/2016 11:00:54 11:00:54 ES000000000: 100 XXYY Percentage EUR XXYY A12345 LMTF
18/06/2016 no later than 19:00 17/06/16 -11:00:54 ES000000000: 100 XXYY Percentage EUR 30 30,000,000 EUR XXYY A12345 FULF; LRGS, SIZE or ILQD; TPAC or XFPH

3. Non-Equity Example: ordinary D+2 deferral (daily aggregated form Art. 11(1)( a)(ii) of RTS 2 + Art. 11(3)(a) of MiFIR)

Post-trade monitoring sequence (i.e. visualisation of a trading or data vendor screen)

[Trade Date Time of publication  Trading date and Time _Identifier Price Venue Identi Price notation  Currency Quantity Notional amount  Notional currency  Venue of publication  Transaction ic Flag

17/06/2016 11:00:54 ES0000000001 100 XXYY Percentage EUR 10 10,000,000 A12345

17/06/2016 12:30:35 ES0000000001 100 XXYY Percentage EUR 10 10,000,000 A12346

17/06/2016 13:45:30 ES0000000001 100 XXYY Percentage EUR & 5,000,000 A12347

17/06/2016 16:00:35 ES0000000001 100 XXYY Percentage EUR 7 7,000,000 A12348

17/06/2016 17:01:15 ES0000000001 100 XXYY Percentage EUR 8 3,000,000 A12349

20/06/2016 before 09:00 17/06/2016 ES0000000001 vwap =100 XXYY Percentage EUR 35 35,000,000 EUR XXYY DATF (transactions in a daily aggregated form)
21/06/2016  no later than 19:00 17/06/16- 11:00:54  ES0000000001 100 XXYY Percentage EUR 10 10,000,000 EUR XXYY A12345 FULA, LRGS
21/06/2016  no later than 19:00 17/06/16- 12:30:35  ES0000000001 100 XXYY Percentage EUR 10 10,000,000 EUR XXYY A12346 FULA, LRGS
21/06/2016  no later than 19:00 17/06/16- 13:45:30  ES0000000001 100 XXYY Percentage EUR 5 5,000,000 EUR XXYY A12347 FULA, ILQD
21/06/2016  no later than 19:00 17/06/16- 16:00:35  ES0000000001 100 XXYY Percentage EUR 7 7,000,000 EUR XXYY A12348 FULA, SIZE
21/06/2016  no later than 19:00 17/06/16- 17:01:15  ES0000000001 100 XXYY Percentage EUR 3 3,000,000 EUR XXYY A12349 FULA; ILQD

4. Non-Equity Example: extended period of deferral (Volume omission art. 11.1. b) of RTS 2 + art. 11.3 b) of MifiR Regulation)

Post-trade monitoring sequence (i.e. visualisation of a trading or data vendor screen)

|Trade Date Time of publication  Trading date and time  Identifier Price Venue Identi Price notation  Price Currency Quantity  Notional amount  Notional currency  Venue of publication  Transaction it Flags |
17/06/2016 11:00:54 ES000000000: 100 XXYY Percentage EUR 30 30,000,000 EUR XXYY A12345 no publication
21/06/2016 no later than 19:00 17/06/16 -11:00:54 ES000000000: 100 XXYY Percentage EUR XXYY A12345 VOLO
15/07/2016 before 09:00 17/06/16 -11:00:54 ES000000000: 100 XXYY Percentage EUR 30 30,000,000 EUR XXYY A12345 FULF; LRGS, SIZE or ILQD; TPAC or XFPH
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5. Non-Equity Example: extended period of deferral (weekly aggregated form Art. 11(1)(c) of RTS 2 + Art. 11(3)( c) of MiFIR)
Publication of all transactions 4 weeks after the publication of the aggregated transactions.
Trade Date Time of publication  Trading date and Time _Identifier Price Venue Identi Price notation _ Currenc) i Notional amount  Notional currenc Venue of publication  Transaction ic

21/06/2016 before 09:00 50000000001 vwap =100 Percentage 35,000,000 FWAF ( transactions in a weekly aggregated format

19/07/2016 before 09:00 13/06/16- 11:00:54  ES0000000001 100 XXYY Percentage EUR 10 10,000,000 EUR XXYY A12345 FULJ, LRGS
19/07/2016 before 09:00 14/06/16- 12:30:35  ES0000000001 100 XXYY Percentage EUR 10 10,000,000 EUR XXYY A12346 FULJ, LRGS
19/07/2016 before 09:00 16/06/16- 13:45:30  ES0000000001 100 XXYY Percentage EUR 5 5,000,000 EUR XXYY A12347 FULJ, ILQD
19/07/2016 before 09:00 17/06/16- 16:00:35  ES0000000001 100 XXYY Percentage EUR 7 7,000,000 EUR XXYY A12348 FULJ, SIZE
19/07/2016 before 09:00 17/06/16- 17:01:15  ES0000000001 100 XXYY Percentage EUR 3 3,000,000 EUR XXYY A12349 FULJ, ILQD

Post-trade monitoring sequence (i.e. visualisation of a trading or data vendor screen)

Trade Date Time of publication  Trading date and Time _ Identifier Price Venue Identi Price notation  Currenc! uanti Notional amount  Notional currenc Venue of publication  Transaction i¢ Flag

21/06/2016 before 09:00 S0000000002 vwap =100 XXYY Percentage 35,000,000

7. Non-Equity Example: extended period of deferral combined with volume omission (sovereign debt weekly aggregated form Art. 11(1)(b)+ (d) of RTS 2 + Art. 11(3) of MiFIR)

Trade Date Time of publication  Trading date and Time Identifier Price Venue Identi Price notation  Currenc Quanti Notional amount  Notional currenc Venue of publication  Transaction ic Flag
15/06/2016 no later than 19:00 13/06/16- 11:00:54  ES0000000002 100 Percentage EUR A12345 VOLW
16/06/2016 no later than 19:00 ~ 14/06/16- 12:30:35  ES0000000002 100 Percentage EUR A12346 VOLW
20/06/2016 no later than 19:00 16/06/16- 13:45:30  ES0000000002 100 Percentage EUR A12347 VOLW
21/06/2016 no later than 19:00  17/06/16- 16:00:35  ES0000000002 100 Percentage EUR A12348 VOLW
21/06/2016 no later than 19:00  17/06/16- 17:01:15  ES0000000002 100 Percentage EUR A12349 VOLW

17007/2016 before09:00 | ES0000000002 viwap =100 Percentage EUR 35,000,000 | COAF

the extended period of deferral would last until 15/07/16 + following Tuesday
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b)

ko,

Article 11(3) of MiFIR allows competent authorities to make use of supplementary deferrals
in conjunction with an authorisation for deferred publication. One of the possibilities for a
supplementary deferral is the publication of transactions in an aggregated form.

Where several transactions are published in such an aggregated form, this report should
not include a Transaction identification code (Trade ID) as required under Table 2 of Annex
Il of RTS 2 since this report is only meant to provide temporary information pending the
publication of the full details of the transactions on an individual basis. Those subsequent
single-transaction reports should incorporate a trade ID as required for all other
transactions.

MiFIR and RTS 1 and RTS 2 intend to enable data-users to consume highly reliable and
comparable sets of data in a fragmented market. This includes the trade flags and details
defined by ESMA in Annex | of RTS 1 and Annex Il of RTS 2. It is therefore important to
ensure that trading venues, market operators and APAs efficiently disseminate
unambiguous content.

RTS 1 and 2 do not require the use of a specific technical format (such as XML) for
transporting and making data public. Encoding data feeds, including using binary digital
feeds, for transportation purposes is therefore possible as long as it contributes to keeping
the speed of transmission as close to real time as possible. What matters for meeting the
post-trade transparency requirements in MiFIR and RTS 1 and 2 is that post-trade data is
published as soon as possible and that the details and flags specified in Annex Il of RTS 1
and 2 are used.

Trading venues and APAs have to make sure that at the point of converting digital real-
time feed into human readable data points the details and flags as specified in Annex | of
RTS 1 and Annex Il of RTS 2 are used.

Question 3 [Last update: 03/04/2017]

a)

b)

Clarification on which investment firm has to report a transaction and on who is in charge
of reporting back-to-back trades (Article 12(4), (5) and (6) of RTS 1 and Article 7(5), (6)
and (7) of RTS 2)

In the case of OTC transactions that are reported to an APA by the investment firm selling
the financial instrument, is it possible for the investment firm to outsource the post-
transparency reporting requirement?

Answer 3

a)

MiFIR requires investment firms to make public, through an APA, post-trade information in
relation to financial instruments traded on a trading venue. When a transaction is executed
between an investment firm and a client of the firm that is not an investment firm, the
obligation rests only on the investment firm.

However, when a transaction is executed between two MiFID investment firms outside the
rules of a trading venue, Article 12(4) of RTS 1 and Article 7(5) of RTS 2 clarify that only
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the investment firm that sells the financial instrument concerned makes the transaction
public trough an APA.

In addition, according to Article 12(5) of RTS 1 and Article 7(6) of RTS 2 if only one of the
investment firms is a systematic internaliser in the given financial instrument and it is acting
as the buying firm, only that firm should make the transaction public trough an APA.

The following table presents the possible constellations and clarifies who is in charge of
making the transaction public via an APA:

Trade Buyer Seller IF that reports to APA

IF A Client of IF A IF A
Client of IF A IF A IF A
IF A IF B IF B
SIA IF B SIA

Trade 5 IFA Client of IF B IFB
(IF B on behalf of a client)

According to Article 12(6) of RTS 1 and Article7(7) of RTS 2 two matching trades entered
at the same time and for the same price with a single party interposed should be published
as a single transaction. Following the general rule, the seller should report the transaction.
The party that interposes its own account should not report the trade, except if the seller is
not an investment firm. The following table clarifies who is in charge of making the
transaction public through an APA:

Case Trade Amount Price Buyer Seller IF that reports to the
APA
1 Trade 1 500 20 IF A IFB IFB
Trade 2 500 20 IFC IFA Not reported
2 Trade 1 500 20 IF A Clientof IFA IFA
Trade 2 500 20 Client of IF IFA Not reported
A
3 Trade 1 500 20 IFA IFB IFB
Trade 2 500 21 IFC IFA IFA

e Case 1: IF Ais interposing its own account with no difference in prices. Trade 1 and 2
should be reported as a single transaction by IF B.
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Case 2: IF A is interposing its own account with no difference in price. Trade 1 and 2
should be reported as a single trade by IF A.

Case 3: The price in trade 1 and 2 is not the same. The conditions for a matched trade
are therefore not met and both transactions should be reported by the seller.

There are cases where the determination of the seller needs to be clarified. For the
purposes of reporting the transaction to an APA the seller should be the same as specified
in field 16 of Table 2 of Annex | of RTS 222, Therefore:

Vi.

Vii.

In case of options and swaptions, the buyer shall be the counterparty that holds the
right to exercise the option and the seller should be the counterparty that sells the
option and receives a premium.

In case of futures, forwards and CFDs other than futures and forwards relating to
currencies, the buyer should be the counterparty buying the instrument and the seller
the counterparty selling the instrument.

In the case of swaps relating to securities, the buyer should be the counterparty that
gets the risk of price movement of the underlying security and receives the security
amount. The seller should be the counterparty paying the security amount.

In the case of swaps related to interest rates or inflation indices, the buyer shall be the
counterparty paying the fixed rate. The seller should be the counterparty receiving the
fixed rate. In case of basis swaps (float-to-float interest rate swaps), the buyer should
be the counterparty that pays the spread and the seller the counterparty that receives
the spread.

In the case of swaps and futures and forwards related to currencies and of cross
currency swaps, the buyer should be the counterparty receiving the currency which is
first when sorted alphabetically by 1ISO 4217 standard and the seller should be the
counterparty delivering this currency.

In the case of swap related to dividends, the buyer should be the counterparty receiving
the equivalent actual dividend payments. The seller is the counterparty paying the
dividend and receiving the fixed rate.

In the case of derivative instruments for the transfer of credit risk except options and
swaptions, the buyer should be the counterparty buying the protection. The seller is the
counterparty selling the protection.

2 Commission Delegated Regulation (EU) 2017/590 of 28 July 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council with regard to regulatory technical standards for the reporting of transactions to competent
authorities (OJ L 87, 31.3.2017, p. 449-478).
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viii. In case of derivative contracts related to commodities, the buyer should be the
counterparty that receives the commaodity specified in the report and the seller the
counterparty delivering this commodity.

ix. In case of forward rate agreements, the buyer should be the counterparty paying the
fixed rate and the seller the counterparty receiving the fixed rate.

b) Yes, the investment firm can outsource the reporting of OTC transactions to an APA to a
third party. However, the investment firm will remain fully responsible for discharging its
obligations under MiFID II/MiFIR. Moreover, in case of outsourcing the reporting of OTC
transactions to a third party, the investment firm has to ensure that the third party informs
the APA of the transparency regime applicable to the investment firm subject to the
reporting obligation. This ensures that the APA is in a position to make the transaction
public using the transparency regime applicable to the investment firm subject to the
reporting obligation.

Question 4 [Last update: 03/04/2017]
Is the transparency regime in MiFIR applicable to primary market transactions?
Answer 4

The transparency obligations should not be applicable to primary market transactions such as
issuance, allotment or subscription for securities and the creation and redemption of units in
ETFs.

Question 5 [Last update: 03/04/2017]
Does an ISIN need to be included for pre-trade quote publication?
Answer 5

Pre-trade transparency information should allow identifying unequivocally the financial
instrument to which the information published refers. ISINs are one of the available ways to
ensure the unequivocal identification of a financial instrument. However, ESMA recognises
that ISINs may not always be available when providing a quote. Trading venues and systematic
internalisers are free to use other ways for identifying instruments for pre-trade transparency
purposes as long as the financial instrument can be unequivocally identified.

Question 6 [Last update: 15/11/2017]
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Where the price of a transaction is not available at the time of execution (e.g. the Net Asset
Value (NAV) for ETFs), how can investment firms fulfil their post-trade transparency obligations

under Articles 20 and 21 of MiFIR and their transaction reporting obligations under Article 26
of MiFIR for those transactions?

Answer 6

If the price of a transaction is not available at the time of execution, investment firms should
fulfil the applicable reporting obligations using ‘PNDG’ as price, specified in the field ‘Price’ of
table 3 of Annex | of RTS 1, table 2 of Annex Il of RTS 2 and/or field 33 of table 2 of Annex |
of RTS 22. As soon as the price of the transactions (including the NAV in the particular case
of ETFs) becomes available, investment firms should cancel the original reports with the
‘PNDG’ price (using the cancellation flag for post-trade transparency publication purposes) and
publish new reports / send new transaction reports pertaining to the given transactions using
the actual price that became available (using the amendment flag for post-trade transparency
publication purposes). The date and time specified in the field “Trading date and time” of table
3 of Annex | of RTS 1, table 2 of Annex Il of RTS 2 and/or field 28 of table 2 of Annex | of RTS
22 should always refer to the original date and time of the execution.

Question 7 [Last update: 14/11/2018]
a) When should the operator of an RFQ system provide pre-trade transparency?
b) Which quotes should be made public in a RFQ system?

c) Can an RFQ system be construed as a two-step process where (i) an RFQ is initiated and
quotes are received in response to that RFQ, and (ii) the transactions are ultimately
executed following a bilateral confirmation with one of the respondents?

Answer 7

a) Trading venues are responsible for designing their RFQ systems in compliance with the
pre-trade transparency requirements defined in MiFIR and specified in Annex | of RTS 1
and RTS 2. The arrangements used may differ depending on the approach chosen by
individual trading venues. Such approaches might include arrangements where trading
interests become executable after a pre-defined period of time but would, in any
circumstances, require the indications of interest to be disclosed no later than when they
become actionable and in any case before the conclusion of a transaction. However, the
conclusion of a transaction is not a condition for the publication of pre-trade transparency.
Therefore, pre-trade transparency should also apply where a quote provided on request,
including actionable indications of interest, is not acted upon.

The disclosure of the pre-trade quotes or actionable indications of interest only at the time
of execution would not be consistent with the obligations set in Annex | of RTS 1 and 2.

b) A gquote received in response to an RFQ that contains all the necessary information to
agree on a trade and therefore complies with the definition of an actionable indication of
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interest as defined in Article 2(1)(33) of MiFIR should be made pre-trade transparent. The
requirement within Annex | of RTS 1 and RTS 2 that quotes should be made public “no
later than when they become executable” is simply meant to ensure that all quotes are
treated equally for the purpose of pre-trade transparency and can be published all at the
same time. In any case the concept of executable quotes should not be interpreted in a
way that would preclude quotes that qualify as A-10ls to be made pre-trade transparent.

c) No, Annex | of RTS 1 and RTS 2 define RFQ systems as systems “where a quote or quotes
are provided in response to a request for quote submitted by one or more members or
participants. The quote is executable exclusively by the requesting member or participant.
The requesting member or participant may conclude a transaction by accepting the quote
or quotes provided to it on request’. Therefore, the definition does not foresee the
possibility to privately negotiate with one RFQ respondent to agree on the final details of
the transaction. If such a bilateral negotiation is necessary it should be considered as a
separate trading process outside the initial RFQ session.

Question 8 [Last update: 03/10/2017]

Do real time post-trade transparency requirements apply equally to trading venues and
systematic internalisers?

Answer 8

Yes, the requirements in Articles 6 and 10 of MiFIR as further specified in Article 14 of RTS 1
and Article 7 of RTS 2 apply to both trading venues and investment firms. ESMA expects that
trading venues and investment firms, in particular systematic internalisers, that use expedient
systems publish transactions as close to real time as technically possible. In particular, since
systematic internalisers are competing with trading venues over customers’ order flow, it is
important to provide for a level playing field. Therefore, trading venues and systematic
internalisers using similar technology and systems should process transactions for post-trade
publication at the same speed.

Question 9 [Last update: 15/11/2017]

a) Aretrading venues, APAs and CTPs required to make data available free of charge for any
length of time 15 minutes after publication?

b) Does MIFID II/MiFIR prevent trading venues, APAs and CTPs to apply usage restrictions,
licensing and redistribution fees, including fees for deriving and/or manipulating data in
automated applications for internal or external distribution, and non-monetary costs to
market data — such as requirements on registrations, subscriptions and usage reporting —
on data which they make available free of charge 15 minutes after publication?

Answer 9
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a) The information made available free of charge 15 minutes after its publication should
replicate the information published on a reasonable commercial basis but with a 15 minutes
delay. The information should be made available directly to end users. Where the trading
venues makes the data available via third parties, this should not impose restrictions on

access to that data to end users. Trading venues are not required to make any further
replication of already published information available free of charge.

b) Trading venues, APAs and CTPs may not impose redistribution fees or other similar
restrictions on redistributors/third parties making available data free of charge 15 minutes
after the initial publication. Where a redistributor/third party charges fees for the distribution
of data — including a general fee for accessing its services — trading venues, APAs and
CTPs may impose redistribution fees or other similar restrictions on this redistributor/third

party.

Furthermore, trading venues, APAs and CTPs may not charge fees or impose other similar
restrictions on added-value services created by redistributors/third parties from data
provided free of charge. Where a redistributor/third party charges for added-value services
created from such data, trading venues, APAs and CTPs may impose fees or other similar
restrictions to this redistributor/third party.

However, MiFIR/MIFID Il only requires data to be published after 15 minutes free of charge
and therefore, trading venues, APAs and CTPs may charge fees for the use and
redistribution of historic data that is considered as an added-value service.

Question 10 [Last update: 14/11/2018]

How should trading venues, APAs and CTPs make data (pre- and/or post-trade data) available
free of charge 15 minutes after publication and ensure non-discriminatory access to the
information? What practices are not compatible with the requirement to make data available
free of charge and ensure non-discriminatory access to the information?

Answer 10

ESMA expects trading venues, APAs and CTPs to make post-trade data, as well as pre-trade
data, available free of charge 15 minutes after publication in an easily accessible manner for
all potential users using a format that can be easily read, used and copied. This is without
prejudice to Q&A 9(b) which allows, in certain cases, to charge fees or other similar restrictions
on data. Furthermore, trading venues, APAs and CTPs are required to ensure the non-
discriminatory access to pre- and post-trade data, including for data made available free of
charge.

Article 14 of RTS 13 requires APAs and CTPs to publish data in a machine readable way. In
order to ensure that the information published by APAs and trading venues can be effectively
and efficiently used by the public, ESMA expects that trading venues follow similar publication
standards and publish data in a machine-readable way. In addition, APAs, CTPs and trading
venues should also provide the data in a format that can be understood by an average reader.
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ESMA considers that any practice designed to circumvent the provisions in Article 13(1) of
MiFIR and Articles 64(1) and 65(1) and (2) of MiFID Il is not compatible with the requirement
to make data available free of charge 15 minutes after publication and ensure non-

discriminatory access to the information. This includes, but is not limited to, the following
practices:

e Imposing restrictions on access to the published data

In order to ensure that all potential users can access the information made available free of
charge 15 minutes after publication, trading venues, APAs and CTPs should make clear
instructions to the public on their website on how and where to access the data. The post-trade
data should be available to anybody free of charge and in a format which can be understood
by the average reader.

ESMA considers that publishing information on a website that is not accessible to everybody
imposes restrictions on access to the data and does not meet the requirement for making
information available free of charge. Similarly, the publication of data through third parties that
do not charge specific fees for the relevant data but raise regular, for instance monthly or
yearly, fees for subscribing to their services, does not meet the requirement to make
information available free of charge. Furthermore, ESMA is of the view that allowing access to
the data via a human interface only from ex ante registered IP addresses does not meet the
requirement to make information available to the public free of charge. However, such a
restriction is acceptable for data provided in a machine readable way.

e Publishing information in a format that prevents users to read, use and copy the
information

Trading venues, APAs and CTPs should publish information in an electronic format that can
be directly and automatically read by a computer, and that can be accessed, read, used and
copied by any potential user through computer software that is free of charge and publicly
available.

ESMA does not consider that publishing data as an image (i.e. in such a way that the user
cannot copy the data in a format that can be read by a computer) or requiring the purchase of
a specific software for downloading, processing or reading the information meets the
requirement of making data available free of charge.

¢ Requiring market participants to submit search queries in order to access data

The data made available free of charge should be published in a similar format as real-time
data published on a reasonable commercial basis.

ESMA does not consider that offering only publication arrangements whereby market
participants are required to submit search queries in order to access limited portions of the
data (e.g. ISIN-by-ISIN searches, limited time periods) meet the requirement of making data
available free of charge, but such search queries could exist in addition.

e Deleting data shortly after publication
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The data made available free of charge should replicate the information published on a
reasonable commercial basis but with a 15 minutes delay. ESMA is of the view that the
information should be available for any party to initiate a retrieval of the data for a period of at
least 24 hours from the publication. It is not reasonable to have the data available for a period

that is not long enough for it to be downloaded reliably either on an ad-hoc or in a repeatable
manner

¢ No publication of post-trade data on transactions benefitting from a deferral

ESMA recalls that the obligation to make available post-trade data free of charge 15 minutes
after publication applies also to transactions benefitting from a deferral. ESMA therefore
expects that information on those transactions is made available on the same conditions as
information on transactions not subject to deferred publication.

Question 11 [Last update: 29/05/2018]

How should the field 'publication date and time' be populated in the case of the use of deferrals
or for amendments to trade reports?

Answer 11

The field ‘publication date and time’ in table 3 of Annex | of RTS 1 and table 2 of Annex Il of
RTS 2 should always refer to the effective date and time of the publication of the transaction.
In the case of the use of deferrals, the field ‘publication date and time’ should be populated
with the effective date of the publication of information on that transaction, i.e. after the lapse
of the deferral.

Concerning non-equity instruments benefitting from a supplementary deferral, this implies that
for the first publication of limited information the field ‘publication date and time’, should be
populated with the effective date and time of the publication of limited information on the
transaction. Once the deferral period has lapsed, the information in the field ‘publication date
and time’ should reflect the effective time of publication of the full information. ESMA does not
expect trading venues, APAs and CTPs to use the flags ‘CANC’ and ‘AMND’ when publishing
details of a transaction after a supplementary deferral has lapsed.

In case the trading venue, APA or CTP made an error when populating the field ‘publication
date and time’, should the flags ‘CANC’ and ‘AMND’, as provided in Article 12(3) of RTS 1 and
Article 7(3) of RTS 2, be used.

Question 12 [Last update: 29/05/2018]

How should voice trading systems apply the pre-trade transparency requirements of Article 8
of MiFIR?
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Answer 12

Trading venues operating voice trading systems should ensure that pre-trade information is
promptly made public through electronic means on a continuous basis during normal trading
hours. The technical arrangements used by the trading venue should ensure that the pre-trade
information advertised through its systems is current and that it is published as soon as it
becomes actionable and in any case before the possible matching of the quotes occurs.
However, the conclusion of a transaction is not a condition for the publication of pre-trade
transparency. Therefore, pre-trade transparency should also apply where a quote provided on
request, including actionable indications of interest, is not acted upon.

The voice system must be effectively operated by the trading venue to qualify as a trading
protocol under Annex | of RTS 2. For example, an open outcry system maintained by a trading
venue would qualify as a voice trading system. The venue would provide the facility where
members can interact and conclude transactions through voice negotiation. The venue, by
operating the voice trading system, would have access to and oversight over how trading
interest is broadcasted, which will make possible the immediate publication of bids and offers
and the attaching volumes and in any case before the possible matching of the quotes occurs.

Question 13 [Last update: 03/06/2019]

In case of a corporate action where a traded ISIN is replaced with a new ISIN, how should the
new ISIN be reported to FIRDS and FITRS?

Answer 13

In case of a corporate action where a traded ISIN is replaced with a new ISIN, the ISIN being
replaced should be reported as terminated and the new ISIN should be reported as a newly
admitted to trading or newly traded financial instrument in the ESMA IT systems (both in FIRDS
and FITRS).

In particular, reporting entities are required to provide under field 11 of RTS 23= (“Date of first
admission to trading or date of first trade”) the date when the new ISIN was first admitted to
trading or first traded on their platform, i.e. following the corporate action. The relevant
competent authority for this financial instrument will be determined on this basis.

13 Commission Delegated Regulation (EU) 2017/585 of 14 July 2016 supplementing Regulation (EU) No 600/2014 of the European
Parliament and of the Council with regard to regulatory technical standards for the data standards and formats for financial
instrument reference data and technical measures in relation to arrangements to be made by the European Securities and Markets
Authority and competent authorities (OJ L 87, 31.3.2017, p. 368-381).
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3 Equity transparency [Last update: 02/10/2019]

Question 1 [Last update: 03/04/2017]

Are primary market transactions, block trades (accelerated book-building) and share buy-
backs subject to trading obligation for shares?

Answer 1

Primary market transactions (see Q&A 4 within the section on General Q&As on transparency
topics) are not subject to the MiFIR transparency requirements and the trading obligation for
shares. Block trades (accelerated book-building) and share buy backs on the other hand are
secondary market transactions and therefore subject to the trading obligation for shares.

Question 2 [Last update: 15/11/2017]
What is the scope of the trading obligation where there is a chain of transmission of orders?

Answer 2

Article 23(1) of MiFIR determines the scope of the trading obligation for shares admitted to
trading on a regulated market or traded on a trading venue by requiring investment firms to
ensure that trades they undertake in shares take place on a regulated market, MTF, systematic
internaliser or equivalent third country venue. Where there is a chain of transmission of orders
concerning those shares all EU investment firms that are part of the chain (either initiating the
orders or acting as brokers) should ensure that the ultimate execution of the orders complies
with the requirements under Article 23(1) of MiFIR.

As an example, where an EU investment firm transmits an order for a share admitted to trading
on a regulated market or traded on a trading venue to an EU investment firm that subsequently
passes it on to a non-EEA firm, the EU investment firms should ensure the trade is undertaken
in accordance with the requirements set out in Article 23 of