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L. Background

1. Regulation (EU) No 236/2012 of the European Parliament and of the Council of 14 March 2012 on
short selling and certain aspects of credit default swaps (Regulation) has already entered into force and
will be fully applicable on 1 November 2012. It is supplemented by delegated regulations adopted by
the European Commission specifying certain technical elements of the Regulation, to ensure its con-
sistent application and to facilitate its enforcement. The objectives of this short selling legislative
framework are to increase transparency of short positions held by investors in certain EU securities,
reduce settlement and other risks linked with uncovered or naked short selling and create a harmo-
nised framework for coordinated action at European level.

2. The short selling framework is made up of the following EU legislation:

a. Regulation (EU) No 236/2012 of the European Parliament and the Council of 14 March
2012 on short selling and certain aspects of Credit Default Swaps! (Regulation). It is sup-
plemented by a European delegated regulation as well as regulatory and implementing
technical standards.

b. Delegated Regulation with regard to regulatory technical standards on notification and
disclosure requirements with regard to net short positions, the details of the information
to be provided to the ESMA in relation to net short positions and the method for calculat-
ing turnover to determine exempted shares (RTS 1), adopted by the European Commis-

sion on 29 June 2012°.

c. Implementing Regulation laying down implementing technical standards with regard to
the means for public disclosure of net position in shares, the format of the information to
be provided to ESMA in relation to net short positions, the types of agreements, arrange-
ments and measures to adequately ensure that shares or sovereign debt instruments are
available for settlement and the dates and period for the determination of the principal

venue for a share (ITS), adopted by the European Commission on 29 June 2012°.

d. Commission Delegated Regulation regarding definitions, calculation of net short posi-
tions, covered sovereign CDS, notification thresholds, liquidity thresholds for suspending

10J L 86, 24.3.2012, p. 1.

2 Commission Delegated Regulation of 29.6.2012 supplementing Regulation (EU) No 236/2012 of the European Parliament and of
the Council with regard to regulatory technical standards on notification and disclosure requirements with regard to net short
positions, the details of the information to be provided to the European Securities and Markets Authority in relation to net short
positions and the method for calculating turnover to determine exempted shares has not yet entered into force. It is subject to the
right of the European Parliament and of the Council to express objections, in accordance with Article 15 of Regulation (EU) No
1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority
(European Securities and Markets Authority)

3 Commission implementing Regulation (EU) No .../.. of XXX laying down implementing technical standards with regard to the
means for public disclosure of net position in shares, the format of the information to be provided to the European Securities and
Markets Authority in relation to net short positions, the types of agreements, arrangements and measures to adequately ensure that
shares or sovereign debt instruments are available for settlement and the dates and period for the determination of the principal
venue for a share according to Regulation (EU) No 236/2012 of the European Parliament and of the Council on short selling and
certain aspects of credit default swaps.



restrictions, significant falls in the value of financial instruments and adverse events (DR),
adopted by EU Com on 5 July 20124.

e. Commission Delegated Regulation with regard to regulatory technical standards for the
method of calculation of the fall in value for liquid shares and other financial instruments
(RTS 2), adopted by EU Com on 5 July 2012°

3. Beyond the legislation, ESMA plays an active role in building a common supervisory culture by promot-
ing common supervisory approaches and practices. In this regard, ESMA has adopted this Q&A and
will update and expand it as and when appropriate.

4 Commission Delegated Regulation (EU) No .../..of XXX supplementing Regulation (EU) No 236/2012 of the European Parliament
and of the Council on short selling and certain aspects of credit default swaps with regard to definitions, the calculation of net short
positions, covered sovereign credit default swaps, notification thresholds, liquidity thresholds for suspending restrictions, significant
falls in the value of financial instruments and adverse events has not yet entered into force. It is subject to the right of the European
Parliament and of the Council to express objections, in accordance with Article 290 (2) of the Treaty on the Functioning of the
European Union and article 42(5) of Regulation (EU) No 236/2012

5 Commission Delegated Regulation (EU) No .../..of XXX supplementing Regulation (EU) No 236/2012 of the European Parliament
and of the Council on short selling and certain aspects of credit default swaps with regard to regulatory technical standards for the
method of calculation of the fall in value for liquid shares and other financial instruments has not yet entered into force. It is subject
to the right of the European Parliament and of the Council to express objections, in accordance with Article 15 of Regulation (EU) No
1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority
(European Securities and Markets Authority)



1I. Purpose

4. The purpose of this document is to promote common supervisory approaches and practices in the
application of the European short selling regulatory regime. It provides responses to questions posed
by the general public, market participants and competent authorities in relation to the practical appli-
cation of the short selling framework.

5. The content of this document is aimed at competent authorities under the Regulation to ensure that in
their supervisory activities their actions are converging along the lines of the responses adopted by
ESMA. It should also help investors and other market participants by providing clarity on the require-
ments under the short selling framework.
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I11. Status

6. The Q&A mechanism is a practical convergence tool used to promote common supervisory approaches
and practices under Article 29(2) of the ESMA Regulation.6

7. Therefore, due to the nature of Q&As, formal consultation on the draft answers is considered unneces-
sary. However, even if they are not formally consulted on, ESMA may check them with representatives
of ESMA’s Securities and Markets Stakeholder Group, the relevant Standing Committees’ Consultative
Working Group or, where specific expertise is needed, with other external parties. In this particular
case, considering the date of application of the Regulation, ESMA has not engaged in such consulta-
tions.

8. ESMA will review these questions and answers to identify if, in a certain area, there is a need to convert
some of the material into ESMA guidelines and recommendations. In such cases, the procedures fore-
seen under Article 16 of the ESMA Regulation will be followed.

6 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing Commis-
sion Decision 2009/77/EC Regulation, 15.12.2010, L331/84.



IV. Questions and answers

9. This document is intended to be continually edited and updated as and when new questions are re-
ceived. The date on which each question was last amended is included after each question for ease of
reference.

10.Questions on the practical application of any of the short selling requirements may be sent to the fol-
lowing email address at ESMA: shortselling@esma.europa.eu


mailto:shortselling@esma.europa.eu

Question 1: Scope

Date last updated: September 2012

Question 1a: Do the provisions of the Regulation also apply outside the EU and to non-EU natural or
legal persons?

Answer 1a: Article 1 of the Regulation defines the scope of the Regulation by listing the financial instru-
ment to which the provisions of the Regulation apply. For financial instruments referred to in Article 1(a)
of the Regulation, the only decisive criterion is the admission of the instrument in question to trading on a
trading venue in the Union (except where the principal trading venue of that instrument is in a third
country), including when they are traded outside a trading venue. For debt instruments referred to in
Article 1(c) of the Regulation, the main defining element is that these financial instruments are issued by a
Member State or the Union. The same applies to sovereign CDS as defined under Article 1(e) of the Regu-
lation. Neither the domicile or establishment of the person entering into transaction on these financial
instruments nor the place where these transactions take place, including in third countries, are of any
relevance in this regard.

Question 1b: Does the Regulation impact EU sovereign CDS trades booked outside the EU (e.g. Head
Office in NY or Tokyo) but executed by traders in the EU (where a single global CDS book is run)?

Answer 1b: Recital 3 of the Regulation states that it is appropriate and necessary for the rules to take the
legislative form of a regulation in order to ensure that provisions directly imposing obligations on private
parties are applied in a uniform manner throughout the Union. Therefore, the legislative act taking a form
of regulation excludes the possibility of any discretion by a national competent authority when applying
the rules. Recital 16 of the Regulation specifies that in order to be effective, it is important that the trans-
parency regime applies regardless of where the natural or legal person is located, including in a third
country. Where that person has a significant net short position in a company that has shares admitted to
trading on a trading venue in the Union or a net short position in sovereign debt issued by a Member State
or by the Union, they need to be reported wherever these are executed or booked.

It should be noted that ‘regime’ is to be understood not as a mere set of rules for submission of a net short
position notification, but as a broad concept encompassing as well rules applicable to entering into or
acquiring a net short position.

Question 1c: How do the net position requirements impact on third country branches where there is not
a distinct legal entity in the EU or no relationship with subsidiaries in other EU jurisdictions except having
the same parent?

Answer 1c: Article 10 of the Regulation specifies that the notification and disclosure requirements apply
to any legal person irrespective of where that person is domiciled or established. Therefore, there is no
distinction to be drawn between a legal entity or a group in the EU or in a third country as to how they
have to calculate their net short position in a given issuer and report it when a notification/disclosure
threshold is reached or crossed.



Question 1d: Do shares of all companies traded on markets in the Union fall under the net short position
notification and disclosure requirements under Articles 5 and 6, and the restriction on uncovered short
sales of Article 12 of the regulation?

Answer 1d: When determining whether the shares of an issuer fall under the regime, two cumulative
conditions have to be taken into account:

- the shares are admitted to trading/traded on a trading venue (i.e. regulated market or MTF) in the
Union;

- the principal trading venue for the share is in the Union (and not in a third country in case of multi-
ple trading).

For instance, shares of a company domiciled in the USA which are admitted to trading on a trading venue
in Germany but whose principal trading venue is located in the USA are exempt from the notifica-
tion/disclosure requirements (Articles 5 and 6 of the Regulation), the restrictions on uncovered short sales
(Article 12) and from the buy-in procedures (article 15 of the Regulation).

Question 1e: What financial instruments are covered by the net short position notification and disclosure
requirements, and the restrictions on uncovered short sales? Is there a list available and where can it be
found?

Answer 1e: The financial instruments concerned by the net short position notification and disclosure
requirements, and the restrictions on uncovered short sales are:

- shares admitted to trading on a European regulated market or MTF, provided that, in case they are
also traded on a third country venue (outside the EU/EEA), their principal trading venue is not lo-
cated in that third country;

- sovereign debt issued by a sovereign issuer as defined by the Regulation;

- CDS on sovereign debt of a sovereign issuer as defined by the Regulation.

With respect to shares, the Regulation on short selling and certain aspects of CDS requires that a list of
exempted shares is published by ESMA on its website on the basis of the information provided by national
competent authorities. Therefore, any share not mentioned in that list that is admitted to trading on a
regulated market in the EEA or traded on a MTF in the EEA is subject to the requirements of the Regula-
tion.

It should be noted that ESMA has already published a list of shares admitted to trading on an EEA regu-
lated market (http://mifiddatabase.esma.europa.eu/) which identifies the relevant competent authority
for each share for the purpose of the Regulation.

With respect to sovereign debt and CDS on sovereign debt, ESMA is required to publish on its website the
net short position notification thresholds applicable for each sovereign issuer falling under the scope of the
transparency requirements set out by the Regulation. This publicly available list will identify the relevant
competent authority for each sovereign issuer (http://www.esma.europa.eu/page/Short-selling).


http://mifiddatabase.esma.europa.eu/

Question 2: Transparency of net short positions

Date last updated: September 2012

Question 2a: When and for which trading day must the first notification and/or publication pursuant to
Articles 5 to 10 of the regulation be submitted?

Answer 2a: The Regulation shall apply from 1 November 2012. The first notification or, as the case may
be, disclosure relates to all net short positions existing or having arisen on 1 November 2012 unless it is
not a trading day in the Member State of the financial instrument concerned.

Therefore, in Member States where 1st of November 2012 is a trading day 7, net short positions should be
notified not later than at 15:30h on 2 November 2012 and, to the extent they are subject to a publication
requirement, also disclosed within such period.

In Member States where 1st of November 2012 is not a trading day8, the first net short positions to consid-
er should be the ones held at the end of 2nd November 2012 (5 November for Hungary) and, where rele-
vant, these net short positions should be notified not later than at 15.30 on 5 November 2012 (6 November
for Hungary). To the extent they are subject to a publication requirement, they should also be disclosed
within the same time period.

Question 2b: Which trading days should be used for the purpose of the timetable for making a notifica-
tion or disclosure?

Answer 2b: The time specified in Art. 9(2) for the notification (i.e. not later than 15:30h of the following
trading day) is the one of the Member State of the relevant competent authority (RCA) for the purpose of
notification. By analogy, it is assumed that the trading days would be the one of the Member State of the
RCA for the purpose of the notification.

Question 2¢: In Member States where a national transparency regime was already in place before the
Regulation applies, do holders of existing short positions already notified to the concerned competent
authority and/or publicly disclosed under that regime have to make new notifications and (if applicable)
disclosures according to European regime?

If so, how should the “position date” field in the form be filled in if the threshold has been crossed before
the entry into application of the Regulation?

Answer 2c: Yes they do. Notifications, and where relevant, disclosures of net short positions need to
comply with the format specified in the Regulatory and Implementing Technical Standards adopted under
the new European regime. This applies to existing notifiable or disclosable positions obtained before 1
November 2012 as well as those created on or after that date.

7 Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Greece, Iceland, Ireland, Italy, Latvia, Malta, the
Netherlands, Portugal, Romania, Spain, Sweden, United Kingdom.

8 Austria, Germany, Hungary, Lithuania, Luxembourg, Poland, Slovakia and Slovenia
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The “position date” field in the form to use for notification or for disclosure should be filled in with either
1st November 2012 or 2nd November 2012, depending on the trading calendar of the Member State for
the concerned financial instrument. (See above).

Question 2d: How is a notification and/or disclosure to be submitted?

Answer 2d: Regulatory and implementing technical standards have been published specifying the details
of the information on net short positions to be provided to the competent authorities and disclosed to the
public.

The reporting channel (e.g. via fax, electronic systems, web-based solutions) will be specified by each
competent authority on its website or on a website it supervises. ESMA will publish on its website the links
to the relevant web page (http://www.esma.europa.eu/page/Short-selling).

Question 2e: How will competent authorities manage cases of legal or natural persons notifying for the
first time a net short position?

Answer 2e: According to the Regulation, competent authorities or the operator of the central website
supervised by the competent authority need to implement mechanisms for authenticating the source of
notifications to them.

It should be emphasised that a position holder or the notifying entity remains responsible for the infor-
mation that it reports to the relevant competent authority and, where relevant, that is publicly disclosed.

However, in order to ensure that disclosures are only made in respect of authenticated sources, competent
authorities or the operator of the central website supervised by the competent authority can delay, unless
it is not technically feasible, the publication of relevant net short positions until the authentication process
has been completed.

Competent authorities or the operator of the central website supervised by the competent authority that
have already implemented a strong and robust authentication process under their national transparency
regime in force prior to the application of the Regulation will be able to rely on it for those legal or natural
persons that have already been accepted under this process.

Question 3: Calculating the net short position

Date last updated: September 2012

Question 3a: Do shares in funds have to be taken into account when calculating net short positions?

Answer 3a: Shares in funds which are managed on a discretionary basis by a management entity are not
required to be taken into account since the calculation takes place at fund or fund manager level.
However, shares in ETFs are within the scope and should be taken into account when calculating net short
positions to the extent to which the underlying shares are represented in the ETF.

Question gb: At what level is the net short position to be calculated in the case of umbrella structures
and master feeder structures?

11



Answer 3b: In the case of umbrella structures, the calculation of the net short position must take place at
the level of the respective subfunds. In the case of master-feeder structures, it takes place at the level of the
respective master fund.

Question 3c: Should dividends in the form of shares that must be returned by a borrower to the lender
(as a result of a lending agreement) be taken into account to calculate short positions?

Answer 3c: No. Those shares which the lender is entitled to receive under the terms of a stock lending
agreement as a result of a share dividend distribution and that must be reimbursed by the borrower shall
not be included by the latter in calculating their net short position. The mere conclusion of a lending
agreement does not confer in itself any financial advantage in the event of a decrease in price of the share
borrowed.

Question 3d: Do shares received as a consequence of a bonus share issue or share dividend distribution
fall to be treated as a long position for the purposes of calculating a net short position?

Answer 3d: Yes, as shareholders receive shares that can be used to offset short positions taken in the
same issuer with other financial instruments. This may happen when, for instance, a net short position is
constituted by having a long position in cash and a short position in derivatives.

Question 4: Handling of notification and disclosure of net short positions

Date last updated: September 2012

Question 4a: Should competent authorities accept handling late submissions i.e. notification, modifica-
tion or cancellation submitted days, weeks or months after the date of the crossed threshold?

Answer ga: Without prejudice to sanctions that could be applied for breaching the Regulation, a compe-
tent authority should handle such late submissions relating to net short positions in shares, sovereign debt
and sovereign CDS for supervisory purposes including ensuring consistency over time of the information.
Where relevant, for proper information of the public, the net short position in shares should also be pub-
licly disclosed. To avoid confusion of the public in such a case, the position date field of the notification
form must include the date on which the position was effectively created, changed or ceased to be held, no
matter how far back in the past, and not refer to the date when the notification is made.

Question 4b: How will late submissions of disclosable short positions be dealt with by competent author-
ities? When will publication of such late disclosures take place?

Answer 4b: A person with a disclosable net short position is required to make the disclosure by the
officially specified method no later than 15:30h on the trading day following that on which the position
reached or crossed the relevant publication threshold. If the disclosure is made after that time, the compe-
tent authority or operator of the central website supervised by the competent authority will aim to publish
it as soon as possible after its receipt, provided this is during normal business hours. Depending on the
checking process implemented by the competent authority, the disclosure may occur on the following
trading day. Disclosures received after normal business hours will normally only be published the follow-
ing trading day. Late disclosures will constitute breaches of the Regulation and, as such, competent au-
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thorities will pursue cases of late disclosures in line with their stated investigation and enforcement poli-
cies.

Question 4c¢: What happens if a person has made a disclosure before 15.30 but, because of regulatory
checks or other issues outside the person's control, the disclosure is not published until after that time?

Answer 4c: The person has met its obligation under the Short Selling Regulation by making the disclo-
sure by no later than 15.30h local time even if the notification is published by the competent authority or
the operator of the central website supervised by the competent authority at a later point.

Question 5: Uncovered short sales

Date last updated: September 2012

Question 5a: Can a legal person within a group enter into an uncovered short sale provided that
another legal entity within the same group has fulfilled one of the conditions set out in art. 12(1) of
the SSR with regards to the same instrument?

Answer 5a: No, short sales cannot be covered with an agreement, pursuant to art. 12(1) of SSR, entered
into by another legal entity within the same group. The same entity carrying out the short sale has indeed
to cover it with an agreement pursuant to art. 12(1) of SSR, including a locate agreement concluded with
another legal entity within the group.

In shares

Question 5b: To what extent are instruments which give claims to as yet unissued shares (subscription
rights, convertible bonds) affected by the restriction?

Answer 5b: According to article 12(1) of the Regulation, the provisions of the restriction on uncovered
short sales of shares relate only to shares admitted to trading on a trading venue. That means that transac-
tions in instruments such as subscription rights and convertible bonds e.g. performed as part of a capital
increase do not fall within the scope of article 12(1) of the Regulation.

Question 5¢: Can claims to as yet unissued shares (subscription rights, convertible bonds) cover a short
sale?

Answer 5c: Claims to as yet unissued shares (subscription rights, convertible bonds) may only cover a
short sale if the availability of the new shares for settlement by the arrangement is ensured when settle-
ment is due e.g. the concerned rights or convertible bonds can be converted into shares that would be
available in time for ensuring the settlement.

In sovereign debt

Question 5d: Are foreign currency bonds of EU Member States also covered by the restrictions on un-
covered short sales in sovereign debts?

Answer 5d: Yes, the prohibition provision covers sovereign debt securities irrespective of the currency in
which they are issued.

13



Question 5e: Could a short sale on sovereign debt be considered covered by a repo contract executed in
the days following the short sale but with the same settlement date as the short sale (e.g. a spot next repo
for a T+3 cash sale)?

Answer 5e: Yes, it is possible to cover a short sale by entering into a repo contract afterwards provided
that:

1/ prior to the short sale, the short seller entered into one of the arrangements with a third party under
article 13(1)(c) of the Regulation and article 7 of the ITS (e.g. obtained an “easy to purchase sovereign debt
confirmation” according to article 7(5));

2/ the repo contract has an earlier or the same settlement date as the short sale, so that the delivery of
the relevant sovereign debt can be effected when it is due.

Question 5f: A market operator who manages a regulated market for sovereign debt can be considered a
third party in accordance with Article 8(1)(f) of ITS?

New answer 5f: Yes, a market operator can be considered a third party according to Article 8(1)(f) of ITS
if:

e it “is subject to the authorization or registration requirements in accordance with Union law”
(Article 8 (1)(D);

e it “participates in the management of borrowing or purchasing of [...] the sovereign debt” (Arti-
cle 8(2)(a)), for example by managing a repo platform (for borrowing the debt) or a cash plat-
form (for purchasing the sovereign securities);

e it is able to “provide evidence of such participation” and, “on request, to provide evidence of its
ability to deliver or process the delivery of [...Jsovereign debt on the dates it commits to do so to
its counterparties including statistical evidence” (Article 8(2)(b)- (c)) (e.g. with official statistics
of market activity)

Such a third party can provide an “Easy to purchase sovereign debt confirmation” according to Article 7(5)
of the ITS (pursuant Article 13(1)(c) of the Regulation), confirming that the sovereign debt is liquid on the
platform so that there is a reasonable expectation that the securities can be borrowed or purchased in due
time to ensure the settlement of the short sale.

In sovereign CDS

Question 5g: Do the restrictions on uncovered sovereign credit default swaps also apply to the protection
seller?

Answer 5g: No, the restriction on uncovered sovereign credit default swaps applies only to the protection
buyer of a CDS.

Question 5h: May a sovereign CDS be used to hedge the risk under another CDS referring to the same
sovereign debt?
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Answer 5h: Yes, it would be legitimate to use a sovereign CDS position to hedge a risk related to another
CDS position in so far as the conditions prescribed in Chapter V (in particular Articles 18 and 19) of the DR
(Commission Delegated Regulation No XXX) are fulfilled.

Question 6: Enforcement

Date last updated: September 2012

Question: How will any violations of the provisions of the Regulation be sanctioned?

Answer: Pursuant to Article 41 of the Regulation, rules on penalties and administrative measures shall be
established by Member States and notified to ESMA.

In addition, ESMA has to publish a list of the existing penalties and administrative measures applicable in
Member States on its website (http://www.esma.europa.eu/page/Short-selling).
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