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1. Responding to this consultation

The EBA invites comments on all proposals put forward in this paper and in particular on the specific
questions summarised in 5.2.

Comments are most helpful if they:

. respond to the question stated;

. indicate the specific point to which a comment relates;

. contain a clear rationale;

. provide evidence to support the views expressed/ rationale proposed; and
. describe any alternative regulatory choices the EBA should consider.

Submission of responses

To submit your comments, click on the ‘send your comments’ button on the consultation page
by 23 January 2026. Please note that comments submitted after this deadline, or submitted via
other means may not be processed.

Publication of responses

Please clearly indicate in the consultation form if you wish your comments to be disclosed or to be
treated as confidential. A confidential response may be requested from us in accordance with the
EBA’s rules on public access to documents. We may consult you if we receive such a request. Any
decision we make not to disclose the response is reviewable by the EBA’s Board of Appeal and the
European Ombudsman.

Data protection

The protection of individuals with regard to the processing of personal data by the EBA is based on
Regulation (EU) 1725/2018 of the European Parliament and of the Council of 23 October 2018.
Further information on data protection can be found under the Legal notice section of the EBA
website.



http://eba.europa.eu/legal-notice
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2. Executive Summary

Directive (EU) 2024/1619 amends Directive 2013/36/EU (Capital Requirements Directive) as re-
gards supervisory powers, sanctions, third country branches, and environmental, social and gov-
ernance risks. It extends its scope to cover supervisory independence of competent authorities by
introducing a new Article 4a in Directive 2013/36/EU on this subject matter. Its main objective is to
ensure that competent authorities, their members of staff and the members of their governance
bodies are independent and to prevent that risks of conflicts of interest undermine the integrity of
the Union financial system and harm the goal of an integrated banking and capital markets union.

Article 4a of Directive 2013/36/EU establishes new requirements applicable to the competent au-
thorities and their members of staff and of their governance bodies on operational or functional
independence, personal independence, transparency and accountability, and measures to prevent
conflicts of interests such as declarations of interest, limitations to trading in financial instruments
or cooling-off periods.

Article 4a does not set out in detail all practical aspects for the application of the new requirements,
including the necessary arrangements to prevent conflicts of interest that the competent authori-
ties must put in place. Instead, it mandates the European Banking Authority (EBA) to issue guide-
lines, in accordance with Article 16 of Regulation (EU) No 1093/2010 (the EBA Regulation) ad-
dressed to competent authorities, to ensure a proportionate application of Article 4a of Directive
2013/36/EU, taking into account international best practices.

Risks to supervisory independence pose challenges to the soundness of supervision and to good
governance. To ensure the resilience of competent authorities and the appropriate management
of conflicts of interest, the guidelines further clarify and harmonize the requirements set out in
Directive 2013/36/EU and set arrangements that competent authorities should or may have in
place.

Competent authorities should implement these guidelines by putting in place proportionate ar-
rangements to address supervisory independence risks and prevent conflicts of interest of their
members of staff and of the members of their governance bodies.

Next steps

The EBA is consulting on the draft guidelines for a period of 2 months. Feedback from the public
consultation will be taken into account when finalizing the guidelines. The EBA will finalise the
guidelines once the consultation responses have been assessed.
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3. Background and rationale

3.1 Supervisory independence

1. Competent authorities are required to serve the public interest and ensure the highest stand-
ards of integrity. Accountability, transparency and the highest standards of ethics are placed
at the center of the competent authorities’ approach to good governance. Adherence to these
principles is a key element of the competent authorities’ credibility and vital to securing the
trust of European citizens.

2. Directive 2013/36/EU (Capital Requirements Directive) recognises that the supervisory inde-
pendence of competent authorities has an important role to play in safeguarding the integrity
of the Union financial system and achieving the goal of an integrated banking and capital mar-
kets union.

3. Risks to the independence of competent authorities, including operational or functional inde-
pendence, personal independence and risks of conflicts of interest of the members of the com-
petent authority’s governance body and of members of staff, affect the exercise of supervi-
sion.

4. To maintain adequate resilience to the negative impacts of the risks to supervisory independ-
ence, competent authorities need to be able to systematically identify and manage these risks.
However, the specificities of risks to supervisory independence such as their forward-looking
nature and distinctive impacts over various time horizons as well as the different practices of
competent authorities means that understandings, management and monitoring practices can
differ significantly.

5. The EBA’s observations stemming from supervisory experience from competent authorities
and from its work on the Joint European Supervisory Authorities’ (‘ESAS’) criteria on the inde-
pendence of supervisory authorities show that despite action taken to combat risks to super-
visory independence, several shortcomings still exist in particular in the area of conflicts of
interest. These shortcomings may pose challenges to the proper exercise of the competent
authorities’ supervisory tasks.

6. While the Joint ESAS’ criteria on the independence of supervisory authorities set out high-level
cross-sectoral non-binding standards that might be used by all relevant stakeholders (legisla-
tors, governments, supervisory authorities and the ESAs), these guidelines are the specific in-
strument with which the EBA is mandated to ensure a proportionate application of Article 4a
of Directive 2013/36/EU dealing with supervisory impendence. Although non-binding, they are
specifically addressed to competent authorities responsible for supervision under CRD/CRR
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which must make every effort to comply with them, otherwise they are obliged to give reasons
for non-compliance, including in cases where relevant legislative or regulatory measures are
needed to bring into force any necessary measures to comply with the guidelines. The guide-
lines are designed to complement the Joint ESAs’ supervisory independence criteria rather
than duplicate them.

3.2 Legal mandate and objective of these guidelines

7. These guidelines are issued in accordance with Article 8 (1), points (a) and (b) and Article 16 of
Regulation (EU) No 1093/2010 (the EBA Regulation) and Article 4a (9) of Directive 2013/36/EU.

8. Article 4a (9) of Directive 2013/36/EU specifically mandates the EBA to issue guidelines on the
prevention of conflicts of interest and on the independence of, competent authorities to en-
sure a proportionate application of that Article. The EBA should take into account international
best practices in the area of supervisory independence.

9. Article 4a of Directive 2013/36/EU provides, inter alia, that competent authorities:

a) exercise their supervisory powers independently and objectively, without seeking or tak-
ing instructions from supervised institutions, from any institution, agency or body of the
Union or any government of a member State or from any other public or private body.

b) ensure that members of their governance body are appointed on the basis of published,
objective and transparent criteria and that these members can be dismissed if they no
longer meet the criteria of appointment or have been convicted of a serious criminal of-
fence. Members of the governance body who are appointed after 11 January 2026 should
not remain in office for more than 14 years.

c) havein place all the necessary arrangements to prevent conflicts of interest of their mem-
bers of staff and of the members of their governance bodies including limitations on trad-
ing of financial instruments issued by supervised institutions, cooling-off periods for staff
and members of their governance bodies being hired or providing professional services
with certain types of entities, declarations of interest and arrangements for the sale or
disposal of financial instruments which may give rise to conflicts of interest.

10. To foster robust supervisory independence practices and ensure convergence across the Un-
ion, the EBA has been empowered in Article 4a (9) of Directive 2013/36/EU to issue guidelines
addressed to the competent authorities.

11. Pursuant to the mandate entrusted to the EBA by Article 4a (9) of Directive 2013/36/EU, these
guidelines address the aspects of supervisory independence referred to in paragraph 9, letters
b) and c) above.
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12. These guidelines aim at enhancing identification, management and monitoring by competent
authorities of supervisory independence risks and at supporting good governance.

13. Flexibility is left to competent authorities regarding specific details for reasons of proportion-
ality and to facilitate adaptation of the guidelines to competent authorities’ specificities.

3.3 Personal independence

14. To safeguard the trust in the governance body of competent authorities and transparency of
procedures, where competent authorities are responsible for or take part in appointment pro-
cedures, the appointment of the members of the governance body should be made through
an objective and non-discriminatory process of selection. The process should be as transparent
as possible while ensuring the necessary confidentiality in identifying, assessing and selecting
candidates.

15. To ensure effective governance and independence of the governance body from any risk to
personal independence arising out of the tenure of its members, the guidelines clarify the 14-
year limitation in the term of office set out in the second subparagraph of Article 4a (2) of
Directive 2013/36/EU.

3.4 Arrangements to prevent conflicts of interest

16. To maintain the highest standards of professional ethics and integrity as well as coherence of
standards, a common definition of conflicts of interest as well as some details around the con-
cept of institutions supervised by competent authorities and affiliates are provided.

17. To ensure that appropriate mechanisms to prevent and manage conflicts of interest are put in
place, the guidelines contain minimum harmonized standards for the submission of declara-
tions of interests on a pre-employment, annual and ad-hoc basis. In order to account for the
different institutional set-ups and sizes of competent authorities, the guidelines are not too
prescriptive with regard to the internal procedural aspects relating to declarations of interest.

18. The guidelines propose harmonized procedural requirements for the sale or disposal of finan-
cial instruments that may give rise to conflicts of interest owned by a member of staff or a
member of a competent authority’s governance body at the time of being hired or appointed
or subsequently. They also further specify the scope of the prohibition of trading in financial
instruments set out in the first subparagraph of Article 4a(3), point (a) of Directive 2013/36/EU.

19. Any measures adopted by the competent authorities in order to prevent or manage conflicts
of interest should be effective, proportionate and dissuasive.
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3.5 Cooling-off restrictions

20. To ensure harmonization and equal treatment of staff members between competent authori-
ties on cooling-off restrictions a common definition of lobbying and advocacy activities, as well
as the underlying meaning of directly influencing and indirectly influencing, have been pro-
vided.

21. High-level procedures are also proposed for notifications which require members of staff and
members of their governance body to inform the competent authority of their intention to
take up employment or accept any kind of contract for the provision of professional services.

22. To ensure that appropriate, proportionate and consistent assessment of cooling-off practices
are used by competent authorities for the assessment of cooling-off periods (where national
law enables cooling-off periods beyond the CRD minimum), the guidelines set out procedures
and assessment criteria to be considered by competent authorities when making their deter-
minations on cooling-off periods.

3.6 Proportionality

23. The guidelines have been drafted taking into account the proportionality principle as referred
to in Article 4a (9) of Directive 2013/36/EU. These guidelines establish that all competent au-
thorities should design and implement proportionate processes, rules and practices to prevent
conflicts of interest.

24. The guidelines take into account that all competent authorities are prone to risks of conflicts
of interest. However, different competent authorities might be prone to different levels of risk
depending on their internal structure and the scope of their activities and powers.

25. Therefore, the guidelines recognize that depending on their applicable legal framework and
their internal structure some competent authorities may implement less complex or sophisti-
cated arrangements, provided that this does not put at risk their ability to manage risks of
conflicts of interest in a sufficiently prudent manner.

26. For example, competent authorities may extend the application of the guidelines to non-staff
members carrying out supervisory tasks.

27. In addition, competent authorities may waive some of the information that members of staff
and members of the governance body should provide in the declarations of interests.

3.7 Interaction with international developments and other European
Supervisory Authorities products

28. The guidelines build on existing EU and international standards and/or principles on the man-
agement of risks of supervisory independence and conflicts of interest, such as:
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the ECB code of conduct for high-level European Central Bank Officials (2019/C 89/03)

Guideline (EU) 2021/2256 of the European Central Bank of 2 November 2021 laying down the
principles of the Ethics Framework for the Single Supervisory Mechanism (ECB/2021/50)

Guideline (EU) 2021/2253 of the European Central bank of 2 November 2021 laying down the
principles of the Eurosystem Ethics Framework (ECB/2021/49) (recast)

Decision of the Single Resolution Board of 24 June 2020 adopting the Code of Conduct of the
Single Resolution Board (SRB/PS/2020/16)

Commission guidance on the avoidance and management of conflicts of interest under the Fi-
nancial Regulation.

Moreover, these guidelines also build on the Joint European Supervisory Authorities’ criteria
on the independence of supervisory authorities of 25 October 2023 (JC 2023 17).

They also take into account the analysis performed, and recommendations included in the
OECD reports such as its Recommendation of the Council on OECD Guidelines for Managing
Conflict of Interest in the Public Service (OECD/LEGAL/0316, OECD 2025) and Being an Inde-
pendent Regulator, The Governance of Regulators (OECD 2016).
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1. Compliance and reporting obliga-
tions

Status of these guidelines

1.

This document contains guidelines issued pursuant to Article 16 of Regulation (EU) No
1093/2010". In accordance with Article 16(3) of Regulation (EU) No 1093/2010, competent au-
thorities and financial institutions must make every effort to comply with the guidelines.

Guidelines set the EBA view of appropriate supervisory practices within the European System
of Financial Supervision or of how Union law should be applied in a particular area. Competent
authorities as defined in Article 4(2) of Regulation (EU) No 1093/2010 to whom guidelines apply
should comply by incorporating them into their practices as appropriate (e.g. by amending their
legal framework or their supervisory processes), including where guidelines are directed pri-
marily at institutions.

Reporting requirements

3.

According to Article 16(3) of Regulation (EU) No 1093/2010, competent authorities must notify
the EBA as to whether they comply or intend to comply with these guidelines, or otherwise
with reasons for non-compliance, by [dd.mm.yyyy]. In the absence of any notification by this
deadline, competent authorities will be considered by the EBA to be non-compliant. Notifica-
tions should be sent by submitting the form available on the EBA website with the reference
‘EBA/GL/202x/xx’. Notifications should be submitted by persons with appropriate authority to
report compliance on behalf of their competent authorities. Any change in the status of com-
pliance must also be reported to EBA.

Notifications will be published on the EBA website, in line with Article 16(3).

1 Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November
2010 establishing a European Supervisory Authority (European Banking Authority), amending
Decision No 716/2009/EC and repealing Commission Decision 2009/78/EC, (OJ L 331,
15.12.2010, p.12).

11
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2. Subject matter, scope and definitions

Subject matter

5.

These guidelines specify certain aspects of the prevention of conflicts of interest in, and on the
supervisory independence of, competent authorities in accordance with Article 4a of Directive
2013/36/EU?, taking into account international best practices including the Core Principles for
effective banking supervision issued by the Basel Committee on Banking Supervision and the
Joint European Supervisory Authorities’ criteria on the independence of supervisory authori-
ties.

Scope of application

6.

These guidelines apply in relation to prudential supervision of credit institutions by competent
authorities under Directive 2013/36/EU including arrangements for the independence of the
members of their staff and of their governance bodies and for managing the conflicts of interest
of their members of staff and of the members of a competent authority’s governance body.

For the purposes of paragraph 6, ‘members of staff’ should be understood as including all per-
sons having an employment relationship with the competent authority who are directly in-
volved in the supervisory function or decision-making in relation thereto, including staff en-
gaged in horizontal or cross-cutting functions, for the purposes of carrying out the functions
and duties provided for in Directive 2013/36/EU and in Regulation (EU) No 575/2013% or, in the
case of the European Central Bank, Regulation (EU) No 1024/2013. Competent authorities
should also apply the guidelines to persons seconded to competent authority on a temporary
basis in relation to the activities or functions set out above by putting in place appropriate ar-
rangements. Competent authorities may extend the application of these guidelines to non-staff
members carrying out supervisory tasks for the competent authority on a contractual basis
and/or put in place appropriate arrangements with service providers.

2 Directive 2013/36/EU, Directive 2013/36/EU of the European Parliament and of the Council
of 26 June 2013 on access to the activity of credit institutions and the prudential supervision of
credit institutions and investment firms, amending Directive 2002/87/EC and repealing Direc-
tives 2006/48/EC and 2006/49/EC Text with EEA relevance (OJ L 176, 27.6.2013, p. 338).

3)C 2023 17 Joint ESAs Supervisory Independence criteria.pdf

4 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013
on prudential requirements for credit institutions and amending Regulation (EU) No 648/2012
(0JL176,27.6.2013, p. 1).

12
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8. Forthe purposes of paragraph 6, where the tasks of the day-to-day management of the super-
visory function of the competent authority are entrusted to an executive director or similar
position below the level of the most senior collective decision-making body referred to in Arti-
cle 4a(1) of Directive 2013/36/EU or to members of another collective body, these guidelines
should be applied to the executive members of the most senior collective decision-making body
that may give instructions to that executive director or members of that other collective body.

9. Where the most senior collective decision-making body of the competent authority does not
differentiate between members who are vested with the power to exercise executive functions
regarding the day-to-day management of the supervisory function and non-executive func-
tions, or does not provide for an allocation of tasks and decision-making powers, these guide-
lines should be applied in relation to all members of that senior decision-making body, exclud-
ing governors of central banks.

Addressees

10. These guidelines are addressed to competent authorities as defined in Article 4, point (2)(i) of
Regulation (EU) No 1093/2010.

Definitions

11. Unless otherwise specified, terms used and defined in Directive 2013/36/EU have the same
meaning in the guidelines.

Question 1: While respecting the terms used and defined in Directive 2013/36/EU, the guidelines
further clarify certain concepts used by the Directive. Do you have any comments on the concepts
used in these guidelines?

3. Implementation

Date of application

11. These guidelines apply from [insert date: 2 months after the publication of the guidelines in all
official languages on the EBA’s website].

13
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4.1 Appointment of members of a competent authority’s governance body

12. Where competent authorities are responsible for or take part in the appointment of the mem-
bers of their governance body, they should:

a) make public the process, appointment criteria and outcome of the process, and information
on the profile of the appointed candidate;

b) ensure that the members of their governance body are appointed based on principles of
objectivity and non-discrimination.

4.2 Tenure period

13. The 14-year period referred to in the second subparagraph of Article 4a(2) of Directive
2013/36/EU should be calculated to include:

a) all periods, other than periods before 11 January 2026, during which the member has been
a member of the competent authority’s governance body, consecutive or non-consecutive, and
whether or not in the same position’.

b) periods other than active employment, such as parental leave, sick leave or leave on personal
grounds.

Question 2: Do you have any comments on sections 4.1 and 4.2 concerning the appointment of the
competent authority’s governance body and their tenure period? Do you agree with the propor-
tionality approach taken therein?

14
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4.3 Arrangements to prevent conflicts of interest

14.

15.

16.

17.

18.

Competent authorities should ensure that their rules and practices consider that situations
where a conflict of interest arises include situations where a member of staff or the member of
a competent authority’s governance body has a direct or indirect personal interest that influ-
ences or compromises, or may be perceived as influencing or compromising, the impartial and
objective performance of their professional duties and responsibilities.

For this purpose:

a) a personal interest should include any benefit or potential benefit, of a financial or non-fi-
nancial nature, for a member of staff or a member of the competent authority’s governance
body, his/her direct family members including but not limited to his/her spouse, registered
partner in accordance with national law, child or parent;

b) a perceived conflict of interest should cover objective circumstances affecting the trust and
confidence in the independence and impartiality of a member of staff or a member of the com-
petent authority’s governance body even if the conflict of interest does not materialise or even
if the member does not actually benefit from the situation.

Competent authorities should have in place appropriate mechanisms, rules and practices to
prevent and manage conflicts of interest. Those mechanisms, rules and practices should reflect
that conflicts of interest may arise pre-employment, during employment, due to post-employ-
ment occupational activities and during unpaid leave.

The pre-employment declaration of interest referred to in Article 4a(7) of Directive 2013/36/EU
to be submitted by prospective members of staff and members of the competent authority’s
governance body should include information on the prospective members’ holdings set out in
Article 4a(7) of Directive 2013/36/EU, issued by or referenced to the institutions supervised by
the competent authority, and the direct and indirect parent undertakings, subsidiaries or affil-
iates of those institutions, which the concerned member currently holds. Holdings specified in
Article 4a(3), points (a)(i) and (ii) of Directive 2013/36/EU need not be declared.

Competent authorities may require prospective members of staff and members of their gov-
ernance bodies to disclose information on other conflicts of interest, including recent roles in
institutions with which they are expected to be directly involved for the purposes of supervision

15
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or decision-making, including the direct or indirect parent undertakings, subsidiaries or affili-
ates of those institutions, or entities conducting lobbying and advocacy activities directed at
the competent authority on matters for which they are expected to be responsible.

The annual declarations of interest referred to in Article 4a(7) of Directive 2013/36/EU to be
submitted by members of staff and members of the competent authority’s governance body
should include information on the members’ holdings referred to in paragraph 17.

Competent authorities may also require the submission of information referred to in paragraph
18 as part of the annual declarations of interest.

Competent authorities should ensure that members of staff and members of a competent au-
thority’s governance body declare any acquisition or disposal of the holdings referred to in par-
agraph 17 that may take place between declarations.

Competent authorities may also require that their members of staff and the members of their
governance body declare promptly any other situation of actual or perceived conflict of interest
that may arise between declarations.

Competent authorities should assess declarations by considering whether the specific interests
declared by their members of staff or members of their governance body are compatible with
their tasks.

Where the staff member or member of the governance body performs tasks for another public
organisation or entity as part of that person’s role, the competent authority should where ap-
propriate take into account such tasks in the assessment.

For the purposes of the application of Article 4a(8) of Directive 2013/36/EU, financial instru-
ments which may give rise to conflicts of interest should include at least the holdings subject
to the declaration of interest referred to in Article 4a(7) of Directive 2013/36/EU.

Competent authorities should ensure that the sale or disposal of financial instruments referred
to in Article 4a(8) of Directive 2013/36/EU is subject to prior approval by the competent au-
thority’s ethics, compliance or equivalent function in charge of monitoring compliance with the
conflicts of interest policy.

16
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27. Where a competent authority requires a member of staff or a member of its governance body
who owns financial instruments referred to in Article 4a(8) of Directive 2013/36/EU, to sell or
dispose of those instruments, that member should execute the sale or transfer the financial
instruments within a reasonable timeframe established by the competent authority. The com-
petent authority should take into account any obligations to hold instruments arising out of the
remuneration requirements set out under Article 94 of Directive 2013/36/EU. Where the pro-
spective member owns the financial instruments at the time of being hired or appointed, to the
extent possible, such sale or disposal should be executed by the prospective member prior to
taking office.

4.4 Breaches of conflicts of interest rules, corrective measures, including disciplinary
measures

28. Competent authorities should ensure that potential cases of non-compliance with conflicts of
interest rules are addressed promptly.

29. Measures taken by competent authorities should be effective, proportionate and dissuasive,
including where appropriate the imposition of disciplinary measures.

4.5 Other measures taken to address conflicts of interest

30. Competent authorities may take other measures to address conflicts of interest, including the
suspension of access to confidential or sensitive information or the allocation of a different role
or task at the competent authority or at another organisation.

Question 3: Do you have any comments on sections 4.3 to 4.5 on arrangements to prevent conflicts
of interest; breaches of conflicts of interest rules, corrective measures, including disciplinary
measures; and other measures taken to address conflicts of interest? Do you agree with the ap-
proach to proportionality taken?

17
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4.6 Forbidden conducts
4.6.1 Prohibition of trading in financial instruments

31. Competent authorities should ensure that members of staff and members of their governance
body do not trade in, and do not recommend or induce another person to trade or not to trade
in the financial instruments referred to in Article 4a(3) point (a) of Directive 2013/36/EU.

32. For the purposes of Article 4a(3), point (a) and (b)(i) of Directive 2013/36/EU:

a) ‘institutions supervised by their competent authorities’ should be understood as including
institutions subject to the prudential supervision of competent authorities under Di-
rective 2013/36/EU, including the European Central Bank with regard to matters relating
to the tasks conferred on it by Regulation (EU) No 1024/2013;

b) ‘affiliates’ should be understood as including those corporate entities, other than the su-
pervised institutions’ parent undertakings or subsidiaries, which fall at least under any of
the following categories:

i entities which are included in the consolidated financial statements drawn up by
the supervised institution;

ii. entities which are included in prudential supervision within the same prudential
group on the basis of the consolidated situation of the supervised institution;

iii. entities which fall within the same institutional protection scheme as referred to
in Article 113(7) of Regulation (EU) 575/2013, as the supervised institution; or

iv.  entities which are permanently affiliated to the same central body as referred to
in Article 10 of Regulation (EU) 575/2013 as the supervised institution.

33. For the purposes of the first subparagraph of Article 4a(3), point (a)(i), of Directive 2013/36/EU,
competent authorities should require that a written investment management agreement is in
place that provides for independent portfolio management.

34. For the purposes of the second subparagraph of Article 4a(3) of Directive 2013/36/EU, when
establishing whether a third party or collective investment undertaking predominantly invests
in instruments issued by or referenced to the entities referred to in Article 4a(3), point (a) of
Directive 2013/36/EU, competent authorities should take into account, among others, the in-
vestment policy or strategy.

Question 4: Do you have any comments on section 4.6.1 concerning the prohibition of trading in
financial instruments? Do you agree with the proportionality approach taken therein?

18
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4.6.2 Cooling-off restrictions

35.

36.

37.

38.

For the purposes of Article 4a(3), point (b)(i) of Directive 2013/36/EU competent authorities
should include those staff engaged in horizontal or cross-cutting functions who have been di-
rectly involved in the supervisory function or decision-making in relation thereto.

For the purposes of Article 4a(3), point (b)(ii) of Directive 2013/36/EU, competent authorities
should consider ‘entities providing services’ as including entities to which tasks or parts of crit-
ical or important functions® of the institutions have been outsourced, as well as the provision
of legal, accounting or consultancy services.

For the purposes of Article 4a(3), point (b)(iii) of Directive 2013/36/EU‘ lobbying and advocacy
activities’ should include any professional activity conducted with the objective of, directly or
indirectly, influencing the decision-making processes of the competent authority, the imple-
mentation of such decisions and any other activity under the scope of competence of the com-
petent authority in accordance with Directive 2013/36/EU or, in the case of the European Cen-
tral Bank, Regulation (EU) No 1024/2013, or the public perception of the competent authority.
Secondments or unpaid leave activities involving positions within national ministries or other
public bodies and EU institutions, agencies or bodies should not be considered as ‘lobbying and
advocacy activities’.

For these purposes:

a) ‘directly influencing’ means influencing by way of a direct contact or communication with
the competent authority or other action following up on such activities; and

b) ‘indirectly influencing’ means influencing through the use of intermediate vectors such as
media, public opinion, conferences or social events, targeting the competent authority.

Competent authorities should put in place procedures requiring members of staff and members
of their governance body to inform the competent authority of their intention to take up em-
ployment or accept any kind of contract for the provision of professional services with any in-
stitutions or entities falling under any of the following categories:

> As defined in the EBA Outsourcing Guidelines (EBA/GL/2019/02).
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a) institutions subject to prudential supervision of the competent authority, including the di-
rect or indirect parent undertakings, subsidiaries or affiliates of those institutions;

b) entities providing services to any of the institutions or entities mentioned in point a. above;
or

c) entities conducting lobbying and advocacy activities directed at the competent authority.

These notifications should be provided at the latest when an offer has been received and before
accepting such offer. If this conflicts with any relevant workers’ rights as set out in national
labour law, notifications should be provided no later than a point in time that allows the com-
petent authority to consider appropriate cooling-off periods.

Competent authorities should put in place procedures with regard to members of staff or mem-
bers of a competent authority’s governance body who have applied for unpaid leave, to ensure
that during the duration of the unpaid leave the concerned member does not enter into em-
ployment or accept any kind of contract for the provision of professional services for such an
entity which may conflict with the legitimate interests of the competent authority.

Competent authorities should also require staff members or members of their governance
body who intend to take unpaid leave to notify the authority within the periods set out in par-
agraph 39 if they intend to engage in activities with the institutions or entities referred to in
paragraph 38; or, to notify their competent authority in good time before they begin any such
activities during unpaid leave.

Where competent authorities are responsible for determining the appropriate length of the
cooling-off period applicable to a staff member or to a member of their governance body, com-
petent authorities should establish a transparent process or collective body to assess the cool-
ing-off period that should be applied to the member concerned pursuant to Article 4a(4) and
(5) of Directive 2013/36/EU, taking into account the criteria set out in paragraph 44, and the
measures to avoid conflicts of interest.

While a notification is being assessed, competent authorities should remove or limit the indi-
vidual’s access to confidential or sensitive information and participation in relevant decision-
making activity, together with the reallocation of conflicting tasks.

Where competent authorities are responsible for determining the appropriate length of the
cooling-off period applicable to a staff member or to a member of their governance body and
subject to any limits set out in national law, they should take into account the following criteria
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in relation to the individual concerned to assess whether the cooling-off period should be ex-
tended to a period longer than the minimum periods set out in Article 4a(4) and (5) of Directive
2013/36/EU:

a) the seniority of the staff member;
b) the decision-making functions performed;

c) the nature of the work performed, including tasks performed for another organisation, e.g.
another member of the European System of Financial Supervision or the Basel Committee,
the level of involvement in the prudential supervision or decision-making directly applica-
ble to the institution or entity concerned, the extent of access to confidential or sensitive
information and the types of institutions or entities that the staff member may have con-
tacted with;

d) involvement in any policy activities which could potentially be applicable to any institution
or entity, including the institution or entity concerned;

e) the expected level of seniority or decision-making activities in the institution or entity con-
cerned;

f) whether the potential position is with a private sector organisation that has significant scale
of influence on financial sector practices and policy making.

g) the job description of the potential position;
h) previous professional contact with the institution or entity concerned;

i) therecruitment process used by the hiring organisation, in particular whether the potential
position was subject to open and competitive recruitment;

j) other measures taken to address the conflict of interest;

In Member States where cooling-off periods must be established at the point of employment,
where competent authorities are responsible for setting these terms (in conjunction with,
where applicable, any relevant national bodies), they should determine the appropriate cool-
ing-off period to be applied to certain job functions. Competent authorities should notify pro-
spective employees of these periods in advance.

Consideration should be given to whether the cooling-off period should:

a) be served in employment in the competent authority, provided that the member’s access
to confidential or sensitive information is terminated and that any duties relating to the
supervisory function or decision-making in relation thereto, and policy development which
relates to the scope of competence of the competent authority are ceased,;
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c) be fully or partly served after the cessation of employment of the concerned member at
the competent authority.

Question 5: Do you have any comments concerning section 4.6.2 on cooling-off restrictions? Do
you agree with the proportionality approach taken therein?
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5. Accompanying documents

5.1 Draft cost-benefit analysis / impact assessment

Introduction

1. As per Article 16(2) of Regulation (EU) No 1093/2010 (EBA Regulation), any guidelines and rec-
ommendations developed by the EBA shall be accompanied by an Impact Assessment (IA),
which analyses ‘the potential related costs and benefits’. This analysis presents the IA of the
main policy options included in this Consultation Paper on the draft Guidelines on supervisory
independence of competent authorities under Directive 2013/36/EU (‘the draft Guidelines’).
The IA is high level and qualitative in nature.

Problem identification and background

2. Directive (EU) 2024/1619 amends Directive 2013/36/EU (Capital Requirements Directive) as re-
gards supervisory powers, sanctions, third country branches, and environmental, social and
governance risks. It extends its scope to cover supervisory independence of competent author-
ities by introducing a new article (Article 4a) in Directive 2013/36/EU on this subject matter. Its
main objective is to ensure that competent authorities, their members of staff and the mem-
bers of their governance bodies are independent and to prevent that risks of conflicts of inter-
est undermine the integrity of the Union financial system and harm the goal of an integrated
banking and capital markets union.

3. Article 4a of Directive 2013/36/EU establishes new requirements applicable to the competent
authorities and their members of staff and of their governance bodies on operational or func-
tional independence, personal independence, transparency and accountability, and measures
to prevent conflicts of interests such as declarations of interest, limitations to trading in finan-
cial instruments or cooling-off periods. Nevertheless, Article 4a does not set out in detail all
practical aspects for the application of these new requirements.

Policy objective

4. The draft Guidelines on supervisory independence of competent authorities under Directive
2013/36/EU aims at providing support to competent authorities regarding the new require-
ments of Article 4a of Directive 2013/36/EU on the prevention of conflicts of interest in, and on
the independence of, competent authorities.

23



CONSULTATION PAPER ON GUIDELINES ON SUPERVISORY INDEPENDENCE OF COMPETENT AUTHORITIES

European

e b a Banking
Authority

Options considered, assessment of the options and preferred op-
tions

5. Section C. presents the main policy options discussed and the decisions made by the EBA during
the development of the draft Guidelines. Advantages and disadvantages, as well as potential
costs and benefits from the qualitative perspective of the policy options and the preferred op-
tions resulting from this analysis, are provided.

6. The Guidelines on supervisory independence of competent authorities under Directive
2013/36/EU objectives is to give guidance on the prevention of conflicts of interest in, and on
the independence of, competent authorities. Apart from the fact that the EBA is mandated to
draft such guidelines, the two following options could be considered:

Option 1a: Not issuing Guidelines on supervisory independence of competent authori-
ties under Directive 2013/36/EU.

Option 1b: Issuing Guidelines on supervisory independence of competent authorities
under Directive 2013/36/EU covering explicit aspects of Article 4a of this Directive and
also non-explicit aspects which are necessary to ensure effective and consistent applica-
tion of this Article.

7. Not issuing Guidelines could be seen as giving the benefit of not creating an additional burden
for competent authorities and granting them full latitude for the implementation of the super-
visory independence and conflict of interests requirements laid down in Article 4a of Directive
2013/36/EU. The costs for competent authorities would be very heterogeneous and could thus
be more or less significant depending on the manner the requirements would be implemented.

8. On the other hand, providing guidance on the supervisory independence and conflict of inter-
ests and setting out details on the practical aspects for their application could, on the contrary,
lower the burden for competent authorities as it would support them in the implementation
process by providing a framework for the implementation of these requirements and by clari-
fying terms — used in the Article 4a of Directive 2013/36/EU — that could have been subject to
lack of understanding.

9. Forinstance, the clarification of the term “affiliates”, in the context of the requirements related
to the trading in financial instruments issued by affiliates of supervised institutions, would limit
the costs (e.g. staff costs) dedicated by competent authorities to the interpretation and analysis
of this term. A similar example is the clarification of the term “members of staff” as this term
could have been subject to a difficult, and thus burdening and costly, interpretation by compe-
tent authorities because some employments contracts (e.g. officials seconded to competent
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authorities) could be not seen as obvious “members of staff”. On the latter term, two compe-
tent authorities specifically mentioned that clarifying it was much appreciated.

Then, it has to be noticed that the costs related to the implementation of the draft Guidelines
would be attenuated by the fact that, taking into account that the risk of conflict of interest
might differ depending on the competent authorities, the draft Guidelines would leave some
flexibility to the competent authorities. For examples, competent authorities may — but would
not be asked to — extend the application of the draft Guidelines to non-staff members carrying
out supervisory tasks and competent authorities may waive some of the information that mem-
bers of staff and members of the governance body should provide in the annual declarations
of interests.

Finally, it is worth mentioning that the costs would not all be associated with the provisions set
out in the Guidelines but with the underlying related requirements brought by Article 4a of
Directive 2013/36/EU. For aspects non-explicitly mentioned in the Article 4a of Directive
2013/36/EU their costs are not deemed to be significant (for instance, the draft guidelines in-
clude the need of disclosures of the members’ recent roles in any institutions supervised by the
competent authority with which they are expected to be directly involved for the purposes of
supervision or decision-making or in an entity conducting lobbying and advocacy activities di-
rected at the competent authority on matters for which they are expected to be responsible.
The related costs should not be significant as those disclosures are limited to the time just be-
fore preceding the submission of the pre-employment declaration and the guidelines give flex-
ibility to the competent authorities to require such disclosures in the annual declarations - if
they consider it appropriate and they are also, somehow, absorbed by the costs of this Article’s
implementation as those aspects are necessary to ensure effective and consistent application
of this Article.

On the benefit side, amongst others, issuing Guidelines on supervisory independence of com-
petent authorities under Directive 2013/36/EU would, even though leaving some latitude to
the competent authorities, harmonize the application of the supervisory independence re-
quirements amongst the competent authorities. Additionally, it will improve the efficiency of
those requirements by specifying and/or detailing them.

On these grounds, the Option 1b has been chosen as the preferred option and EBA proposes
to issue new Guidelines on supervisory independence of competent authorities under Directive
2013/36/EU covering explicit aspects of Article 4a of this Directive and also non-explicit aspects
which are necessary to ensure effective and consistent application of this Article.

Conclusion

14.

The development of draft Guidelines on supervisory independence of competent authorities
under Directive 2013/36/EU was deemed necessary to give guidance on prevention of conflicts
of interests in, and on the independence of, competent authorities. The benefits would be the
harmonization and the higher efficiency of the requirements of Article 4a of Directive
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2013/36/EU which would support the resilience of competent authorities and the appropriate
management of conflicts of interests. The costs associated with these draft Guidelines are not
deemed to be material and the main costs are largely absorbed by the cost associated with the
compliance with the Article 4a of Directive 2013/36/EU. As such costs will be exceeded by the
aforementioned benefits. These draft Guidelines hence should achieve, with acceptable costs,
their objectives.

5.2 Overview of questions for consultation

Question 1: While respecting the terms used and defined in Directive 2013/36/EU, the guidelines
further clarify certain concepts used by the Directive. Do you have any comments on the concepts
used in these guidelines?

Question 2: Do you have any comments on sections 4.1 and 4.2 concerning the appointment of
members of the competent authority’s governance body and their tenure period? Do you agree
with the proportionality approach taken therein?

Question 3: Do you have any comments on sections 4.3 to 4.5 on arrangements to prevent conflicts
of interest; breaches of conflicts of interest rules, corrective measures, including disciplinary
measures; and other measures taken to address conflicts of interest? Do you agree with the pro-
portionality approach taken therein?

Question 4: Do you have any comments on section 4.6.1 concerning the prohibition of trading in
financial instruments? Do you agree with the proportionality approach taken therein?

Question 5: Do you have any comments concerning section 4.6.2 on cooling-off restrictions? Do
you agree with the proportionality approach taken therein?
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