Public Consultation on draft amendment text
Revision of R8 of the FATF Standards and its Interpretive Note

The Financial Action Task Force (FATF) is considering proposals for draft amendment
text to Recommendation 8 of the FATF Standards and its Interpretive Note (R.8/INR.8),
which aims to protect NPOs from potential terrorist financing abuse.

In June 2022, the FATF Plenary agreed to consider amending R.8/INR.8 and established a
Project Team to consider the necessary changes and gather relevant information.

The draft amendment text to R.8/INR.8 proposed for public consultation reflects the work
and discussion of the Project Team. The revisions seek to address the problem of over-
application of preventive measures to the NPO sector in some countries, recognising the
negative impact this can have on legitimate NPO activities.

The FATF is consulting all interested stakeholders in advance of finalising the amendment
text to R.8/INR.8. Views from practitioners, experts and stakeholders from the NPO sector
and the financial institutions are welcome.

Of particular interest, comments and additional input is welcome regarding the issue
flagged below:

Currently, para. 7(b)(iii) of the Interpretative Note to Recommendation 8 lists examples
of measures that countries can apply to NPOs according to their terrorist financing
risks exposure. However, in view of their inclusion in the body of the Interpretative
Note 8, these examples may have been perceived by some countries or jurisdictions as
compulsory. In order to remedy these unintended consequences and ensure that the
examples serve the purpose of providing assistance to countries whilst avoiding
creating new requirements, please indicate which of the following four options would
in your view be best suited and explain the reason for their preference:

i.  Remove all examples of INR in 7(b)(iii) and insert them in the Best Practices

papers (see box 5 of the Best Practice Paper); or

ii.  Remove all examples from INR in 7(b)(iii) and transfer them in their entirety
to a footnote to 7(b)(i); or

iii.  Remove all examples from the INR in 7(b)(iii) and insert a footnote that
mentions them in summary form (mirroring what is done in footnote 6 for
sanctions), as follow: “Examples of measures that countries could decide to
apply to NPOs according to identified risks include: registering or licensing
NPOs, requiring NPOs to maintain specific information and publish financial
statements, have in place internal controls and take reasonable measures to
confirm information on beneficiaries and associate NPOs”’; or

iv.  Leave the current wording unchanged and keep the examples in their entirety
in para 7(b)(iii) of INR.8.

Please  provide your response, including any drafting proposals to:
FATEF.Publicconsultation@fatf-gafi.org with the subject-line “Comments of [author] on
the draft FATF R.8/INR.8 amendments”, by 18 August 2023 (18h00 CET).

While submitting your response, please indicate the name of your organisation, the nature
of your activity, and your contact details. Please note that all submissions received during
public consultation will be shared with FATF delegations.
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You may insert any specific drafting proposals directly in the attached text of the draft in
tracked changes. We will use your contact information only for the purpose of this public
consultation and for further engagement with you on this issue.

At this stage, the FATF has not approved the draft amendment text to R.8/INR.8 and will
consider the views received to revise the text before its proposal for adoption at the FATF
October 2023 Plenary.

We thank you for your input in advance.
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Amendments to the text of Recommendation 8 and its Interpretive Note

Text that has been moved is highlighted in green, amendments in the existing R.8/INR.8
are highlighted in red and deletions in strikethrough-

8.  Non-profit organisations *

Countries should review-identify the adeguaey-organisations which fall within the FATF definition
of laws-and-regulations-thatrelate-to-non-profit organisations which-the-country-has-identified-as
being-vutnerableto (NPOs) and assess their terrorist financing abuse-risks. Countries should apply
have in place focused and, proportionate and risk-based measures, without unduly disrupting or
discouraging legitimate NPO activities, in line with the risk-based approach;—te-sueh-nren-profit
erganisations. The purpose of these measures is to protect them-such NPOs from terrorist financing
abuse, including:

a) by terrorist organisations posing as legitimate entities;

b) by exploiting legitimate entities as conduits for terrorist financing, including for the
purpose of escaping asset-freezing measures; and

c) by concealing or obscuring the clandestine diversion of funds intended for
legitimate purposes to terrorist organisations.

INTERPRETIVE NOTE TO RECOMMENDATION 8 (NON-PROFIT
ORGANISATIONS)

A.  INTRODUCTION

1. Given the variety of legal forms that non-profit organisations (NPOs) can have, depending on the
country, the FATF has adopted a functional definition of an NPO. This definition is based on those
activities and characteristics of an organisation, which may put it at risk of terrorist financing abuse,
rather than on the simple fact that it is operating on a non-profit basis. For the purposes of this
Recommendation, NPO refers to a legal person or arrangement or organisation that primarily
engages in raising or disbursing funds for purposes such as charitable, religious, cultural,
educational, social or fraternal purposes, or for the carrying out of other types of “good works”.
Without prejudice to Recommendation 1, this Recommendation only applies to those NPOs
organisations which fall within the FATF definition of an NPO. It does not apply to the entire
universe of NROs-organisations working in the not-for-profit realm in a country.

2. NPOs play a vital role in the world economy and in many national economies and social systems.
Their efforts complement the activity of the governmental and business sectors in providing essential
services, comfort and hope to those in need around the world. The FATF recognises the vital
importance of NPOs in providing these important eharitable-services, as well as the difficulty of
providing assistance to those in need, eften-including in high risk areas and conflict zones, and
applauds the efforts of NPOs to meet such needs. The FATF also recognises the intent and efforts
to date of NPOs to promote transparency within their operations and to prevent terrorist financing
abuse, including through the development of programmes aimed at discouraging radicalisation and
violent extremism.



4]

3.

4.

Seme-NPOs may be at-risk of terrorist financing abuse by terrorists for a variety of reasons. NPOs
enjoy public trust, which gives some access to considerable sources of funds, and in some contexts
are cash-intensive. Furthermore, some NPOs have a global presence that provides a framework for
national and international operations and financial transactions, that may be within or near those
areas that are most exposed to terrorist activity. In seme-rare cases, terrorist organisations have taken
advantage of these and other characteristics to infiltrate NPOs and misuse funds and operations to
cover for, or support, terrorist activity. Also, there have been cases where terrorists create sham
charities-NPOs or engage in fraudulent fundraising for these purposes. The ongoing international
campaign against terrorist financing has identified cases in which terrorists and terrorist
organisations exploit some NPOs in the sector to raise and move funds, provide logistical support,
encourage terrorist recruitment, or otherW|se support terrorlst organlsatlons and operatlons AswelL

these—parpese& Th|s misuse not only faC|I|tates terrorlst act|V|ty, but also undermlnes donor
confidence and jeopardises the very integrity of NPOs.

Therefore, protecting NPOs from terrorist financing abuse is both a critical component of the global
fightagainst effort to prevent and combat terrorism and a necessary step to preserve the integrity of
NPOs and the donor community. Measures to protect NPOs from potential terrorist financing abuse
should be targeted and in line with the risk-based approach. It is also important for such measures
to be implemented in a manner which respects countries’ obligations under the Charter of the United
Nations and; international human rights and international humanitarian law*.

B.

OBJECTIVES AND GENERAL PRINCIPLES

54. The objective of Recommendation 8 is to ensure that NPOs are not misused-abused by terrorist

organisations: (i) to pose as legitimate entities; (ii) to exploit legitimate entities as conduits for
terrorist financing, including for the purpose of escaping asset freezing measures; or (iii) to conceal
or obscure the clandestine diversion of funds intended for legitimate purposes, but diverted for
terrorist purposes. In this Interpretive Note, the approach taken to achieve this objective is based on
the following general principles:

@) A-risk-based-approach-apphying-Past and ongoing terrorist financing abuse of NPOs requires

countries to have in place focused, proportionate and risk-based measures in dealing with
identified threats—risks—ofterroristfinancing—abuseto-NPOs. A risk-based approach is
essential given the diversity within individual national sectors, the differing degrees to
which parts of each sector may be vulnerable-te-at-risk of terrorist financing abuse, the need
to ensure that legitimate eharitable-NPO activity continues to flourish, and the limited
resources and authorities available to combat terrorist financing in each country.

(b) Flexibility in developing a national response to terrorist financing abuse of NPOs is essential,
in order to allow it to evolve over time as it faces and responds to the changing nature of the
terrorist financing threat.

! See also UNSC resolution 2462 (2019) paras 6 and 23.
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(c)d) Focused, proportionate and risk-based measures adopted by countries to protect NPOs from
terrorist financing abuse should not unduly disrupt or discourage legitimate eharitable-NPO
activities, in line with the risk-based approach. Rather, such measures should promote
accountability and engender greater confidence among NPOs, across the donor community
and with the general public, that eharitable—NPO funds and services reach intended
legitimate beneficiaries. Systems that promote achieving a high degree of accountability,
integrity and public confidence in the management and functioning of NPOs are integral to
ensuring they cannot be abused for terrorist financing.

(d)fe} Countries arereguired-te-should identify and take effective and proportionate action against
NPOs that either are exploited by, or are knowingly supporting, terrorists or terrorist
organisations taking into account the specifics of the case. Countries should aim to prevent
and prosecute, as appropriate, terrorist financing and other forms of terrorist support. Where
NPOs suspected of, or implicated in, terrorist financing or other forms of terrorist support
are identified, the first priority of countries must be to investigate and halt such terrorist
financing or support. Actions taken for this purpose should, to the extent reasonably
possible, minimise negative impact on innocent and legitimate beneficiaries of eharitable
NPO activity. However, this interest cannot excuse the need to undertake immediate and
effective actions to advance the immediate interest of halting terrorist financing or other
forms of terrorist support provided by NPOs, consistent with the assessment of risk relating
to a particular NPO.

(e) Countries should develop an understanding of the different degrees of TF risk posed to NPOs
and of the corresponding different levels of mitigating measures they require. Many NPOs
may face low TF risk exposure, may have adequate self-regulatory measures to mitigate
such risks, and/or may already be subject to adequate level of legal and regulatory
requirements, such that there may be no need for additional measures.? Countries should be
mindful of the potential impact of measures on legitimate NPO activities and apply them
where they are necessary to mitigate the assessed TF risks, without unduly disrupting or
discouraging legitimate NPO activities. It is outside the scope of Recommendation 8 to
apply measures to organisations to protect them from TF abuse when they do not fall within
the FATF’s functional definition of NPOs. It is not in line with Recommendation 8 to
implement any CFT measures that are not commensurate to the assessed TF risks, and are
therefore overly burdensome and restrictive.

(f Developing cooperative relationships among the public and private sectors and with NPOs
is critical to understanding NPOs’ risks and risk mitigation strategies, raising awareness,
increasing effectiveness, and fostering capabilities to combat terrorist financing abuse
within NPOs. Countries should encourage the development of academic research on, and
information-sharing in, NPOs to address terrorist financing related issues.

RISK ASSESSMENT AND MITIGATING MEASURES

3 since petall-NPOs are inherenthy-high
Hsk—(and—sememaypepresenuﬁﬂeemmk at al%—ee&ntnessheul@rdenﬂ%%eh—subset—varymg

degrees of

NPQs—whwh—rlsk of TF abuse by VIrtue of thelr types actlvmes or characterlstlcs—&re—l+kely—te-be

2 In this context, self-regulatory measures rules—and-—regulations may include rules and
standards applied by self-regulatory organisations, and accrediting institutions and umbrella
organisations.
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at-risk-of-terroristfinancing-abuse:* H-is-alse—crueial and some may represent low risk. Wwithout

prejudice to the requirements of Recommendation 1:

(a) Countries should identify the types of organisations which fall within the FATF definition of
an NPO.

(b) Countries should conduct a risk assessment of these NPOs to |dent|fy the nature of threats—TF
risks posed by , A are-a Sy A A abu
these-NPOs:to them

able—te—take—have in place focused proportlonate and eﬁfeetwe—aetlens—rlsk based measures to
address the TF risks identified, in line with the risk-based approach. Countries may also consider,
where they exist, self-regulatory and internal risk mitigation measures.

(d) These exercises under letters (a) to (c):
Q) should use all relevant sources of information?, including through engagement with NPOs,
(i) could take a variety of forms and may or may not be a written product—Ceuntries,

(iii)  should atse-be reviewed periodically reassess-the-sector-byreviewing-nrew-information.

(e) For NPOs identified to be at low-risk of TF abuse, countries may focus only on the seeters
potential-vulnerabiitieste-undertaking outreach concerning terrorist ativities-te-ensure-effective
wmplementation-ef-financing issues, and may decide to refrain from taking additional mitigating
measures.

D. EFFECTIVE APPROACH IN IDENTIFYING, PREVENTING AND COMBATING TF ABUSE
OF NPOS

76.  There is a diverse range of approaches in identifying, preventing and combating terrorist financing
abuse of NPOs An effective approach should |nvolve all four of the foIIowmg elements—(a)

disrupting or dlscouraglng legitimate NPO activities:
(@)  Sustained outreach concerning terrorist financing issues

(i)  Countries should have clear policies to promote accountability, integrity and public
confidence in the administration and management of NPOs.

(i)  Countries should enceurage-and undertake outreach and educational programmes as
appropriate to raise and deepen awareness among NPOs as well as the donor
community about the potential vulnerabilities of NPOs to terrorist financing abuse

4

For example, such information could be provided by regulators, tax authorities, FIUs,
donor organisations or law enforcement and intelligence authorities.
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and terrorist financing risks, and the measures that NPOs can take to protect
themselves against such abuse.

Countries should work with NPOs to develop and refine best practices to address
terrorist financing risks and vulnerabilities and thus protect them from terrorist
financing abuse.

Countries should encourage NPOs to conduct transactions via regulated financial and
payment channels, wherever feasible, keeping in mind the varying capacities of
financial sectors in different countries and in different areas and the risks of using

cash efurgentcharitable-and-humanitarian-concerns,

(b) TFargeted-Focused, proportionate and risk-based supervision-measures, including oversight
or monitoring of NPOs, where needed

Countries should take steps to promote effective-supervisien—focused, proportionate and
risk-based oversight or monitoring of NPOs. A “one-Size-fits-all” approach would be
inconsistent with the proper implementation of a risk-based approach as stipulated under
Recommendation 1 of the FATF Standards. In practice;-ceuntries:

(i)

(i)

(iii)

Countries should be able to demonstrate that-they have in place focused, proportionate
and risk-based measures apphr-applying to NPOs atrisk-of terroristfinancing-abuse-.
It is also possible that existing regulatory, self-regulatory and internal risk mitigation
measures, or other measures may already sufficiently address the current terrorist
financing risk to the NPOs in a jurisdiction, although terrorist financing risks to the
sector should be periodically reviewed.

Appropriate authorities should monitor the compliance of NPOs with the reguirerments
ef—tms—Reeemmendaﬂen—meIHdrmg—the—focused proportionate and risk-based

measures being applied to them-®, where needed.

Appropriate authorities should be able to apply effective, proportionate and dissuasive
sanctlons for violations by NPOs or persons acting on behalf of these NPOs ® The

6 The range of such sanctions might include freezing of accounts, removal of trustees, fines,
de-certification, de-licensing and de-registration. This should not preclude parallel civil,
administrative or criminal proceedings with respect to NPOs or persons acting on their behalf where

appropriate.
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Effective information gathering and investigation

(i)

(i)

(iif)

(iv)

Countries should ensure effective cooperation, coordination and information-sharing
to the extent possible among all levels of appropriate authorities or organisations that
hold relevant information on NPOs.

Countries should have investigative expertise and capability to examine those NPOs
suspected of either being exploited by, or actively supporting, terrorist activity or
terrorist organisations.

Countries should ensure that full access to information on the administration and
management of a particular NPO (including financial and programmatic information)
may be obtained during the course of an investigation.

Countries should establish appropriate mechanisms to ensure that, when there is
suspicion or reasonable grounds to suspect that a particular NPO: (1) is involved in
terrorist financing abuse and/or is a front for fundraising by a terrorist organisation;
(2) is being exploited as a conduit for terrorist financing, including for the purpose of
escaping asset freezing measures, or other forms of terrorist support; or (3) is
concealing or obscuring the clandestine diversion of funds intended for legitimate
purposes, but redirected for the benefit of terrorists or terrorist organisations, that this
information is promptly shared with relevant competent authorities, in order to take
preventive or investigative action.
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(d) Effective capacity to respond to international requests for information about an NPO of
concern. Consistent with Recommendations on international cooperation, countries should identify
appropriate points of contact and procedures to respond to international requests for information regarding
particular NPOs suspected of terrorist financing or involvement in other forms of terrorist support.

EB. RESOURCES FOR SURERWVASIONOVERSIGHT, MONITORING, AND
INVESTIGATION

8%. Countries should provide their appropriate authorities, which are responsible for supervision
oversight, monitoring and investigation of their NPOs-seeter, with adequate financial, human and
technical resources.

Glossary of specific terms used in the context of this Recommendation

Appropriate authorities refers to competent authorities, including regulators, tax authorities, FIUs, law
enforcement, intelligence authorities, accrediting institutions, and potentially self-
regulatory organisations in some jurisdictions.

Associate NPOs includes foreign branches of international NPOs, and NPOs with which
partnerships have been arranged.

Beneficiaries refers to those natural persons, or groups of natural persons who receive
charitable, humanitarian or other types of assistance through the services of the
NPO.

Non-profit organisation or refers to a legal person or arrangement or organisation that primarily engages in

NPO raising or disbursing funds for purposes such as charitable, religious, cultural,
educational, social or fraternal purposes, or for the carrying out of other types of
“good works”.

Terrorist financing abuse refers to the exploitation by terrorists and terrorist organisations of NPOs to raise
or move funds, provide logistical support, encourage or facilitate terrorist
recruitment, or otherwise support terrorists or terrorist organisations and
operations.



